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Dr. B.R. AMBEDKAR’S IDEAS OF SOCIAL

JUSTICE
Dr. K.L..CE [ SHEKHAI
Asst. Professor of Law
Vidyavardhaka Law College

Sheshadri lyer Road, MY SURU -570001
Email: aijoorchandru@gmail.com

Mob. + 91 9880914578

Introduction

The concept of social justice takes within its sweep the objective
of removing inequalities and affording equal opportunities to all citizens
in social, economic and political affairs. India, while passing through
the process of development is in the quest for finding our ways for a
‘better and just socio-economic order. The search for a new model
of socio-economic order is the need of the hour. Recent trends in
Globalization, Urbanization, Privatization, Mobilization of the poor
in search of better life conditions and social justice movements
compel us to think afresh.

Social justice is an application of the concept of distributive
justice to the wealth, assets, privileges and advantages that
accumulate within a society or state because the essence of justice
is the attainment of the common goods as distinguished from the
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goods of individuals even of the majority. There have been two major
conceptions of social justice one embodying the nation of merit and
desert, the other those of needs and equality. The first conception
involves ending of hereditary privileges and an open society in which
people have the chance to display their desert. It is expressed in
equality of opportunity and careers open to talents. The second
conception implies that goods should be allocated according in each

's varied needs. As it aims to make people materially equal, it
entails an idea if equality.

Social justice in India is the product of social injustice; our Caste
system and social $tructure is the fountain head for social injustice.
It is unfortunate that even seventy years after independence social
jusﬁacissﬁll a distant dream not within the reach of the masses.

The Scheduled Castes, Scheduled Tribes and women under
the traditional Hindu Caste hierarchy had suffered for centuries
without education and opportunities for advancement in life. Social
j._,sﬁccismmpensamryjusﬂce to offset the accumulated disabilities
suffered by these historically disadvantaged sections of society and
absorb them educationally and occupationally in the mainstream of
national life. If opportunities are not given to develop their neglected
ralents there will be social imbalance and tension resulting in anarchy
and disobedience to the rule of law.

The concept of justice is anahsu-m:!us.mcrnfmemmmm
be defined rather it could be described. The purpose nfo:rcial Justice
is to maintain or restore equilibrium in society arﬂitmnsnﬁeqa:ml
rreatment of equal or essentially equal circumstances. Su-:_:m.'l justice
enables social solidarity. Aristotle was mmnfﬂ'n:earhﬁt;ﬂ:ﬂoenphers
10 enunciate the principles of ‘distributive justice,” which for him
meant the distribution of goods and honours to each according to
his place in the community, and the equal treatment of tl-mae e;l::l
pefore law.” ‘Distributive justice’ is part of social justice an th:
distribution of material goods has always been of concern when
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concept of social justice was discussed. For Hume, another influenual
thinker on what we now know as “distributive justice.” Property
alone is the subject matter of justice. Through this article 1 wish 1o
reflect the thoughts of Dr. B.R. Ambedkar's idea of social justice
and how his idea is relevant in the present day scenario.

Ambedkar’s Idea of Social Justice

Ambedkar is also one of the proponents of social jusuce in
modern India. According to Ambedkar, the term “'social justice™ 15
based upon equality, liberty and fratemity of all human beings. The
aim of social justice is to remove all kinds of inequalities based upon
Caste, race, sex, power, Position, and wealth. The social justuce
brings equal distribution of the social, political and economical
resources of the community. The contents of Ambedkar’s concept
of social justice included unity and equality of all human beings, equal
worth of men and women, respect for the weak and the lowly, regard
for human rights, benevolence, mutual love, sympathy, tolerance and
charity towards fellow being. Humane treatment in all cases digmity
of all citizens, abolition of Caste distinctions, education and property
for all and good will and gentleness, He emphasized more on
fraternity and emotional integration. His view on social justice was
to remove man-made inequalities of all shades through law, morality
and public conscience; he stood for justice for a sustainable socicty’

According to Dr. Ambedkar the root cause of social injustice
to the Scheduled Castes and Scheduled Tribes is the Caste system
in Hindu society. He observed, Castes are enclosed umits and it 15
their conspiracy with clear conscience that compels the ex-
communicated to make them into a Caste. He further maintained
that the root of untouchability is the Caste system and the root of the
Caste system is religion, the root of the religion attached to
Varnashrama and the root of the Varnashrama is the Brahmimsm.
the root of Brahminism lies with the political power’. justice 1+
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normally described as distributive justice and corrective justice.
Ambedkar concept of distributive justice is based on the idea of
casteless society. As per Ambedkar equality means not equal status
of Varna's, but equal social, political and economic opportunity for
all.

The views of Ambedkar concerning social justice for the
depressed, underprivileged and scomed, it may be worth recalling
to knowing what social justice means? What is its genesis? What is
its grammar? And what does it aspire for? In this connection to
answer the said questions Ambedkar has traced back the origins of
socio economic disparities and inequalities of the untouchables to
the laws of Manu Smriti®.

In view of the aforesaid observation of Ambedkar on the idea
of social justice it is worth to mention an interesting note has stated
by W.N. Kuber*. The contours of Ambedkar’s social justice vision
are two-fold, first, before the independent Constitution of
Independent India, and second, as reflective in the constitution of

India. In the first case, Ambedkar’s endeavours were directed
towards the awakening of the Depressed Classes, their increasing
consciousness of basic human rights, and securing the political, social
and educational safeguards to the untouchables.

The preamble to the Constitution is an abridged version of the
‘Objective Resolutions’ moved by Pandit Jawaharlal Nehru in the
Constituent Assembly on December 13, 1946. The concept of social
justice adumbrated in the preamble was taken from the objective
resolution. The objective resolution stated that: ‘This Constituent
Assembly declares its firm and solemn resolve to proclaim India
as an Independent Sovereign Republic and to draw up for her

future Governance a Constitution; wherein shall be guaranteed
and secured to all the people of India Justice, Social, Economic
and Political; equality of status, of opportunity and before the
law; freedom of thought, expression, belief, faith, wo rship,
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vocation, association and action, subject to law and public
morality.’

The above Resolution received overwhelming support from the
members of the Constituent Assembly. However, Ambedkar was
disappointed at the content of the Objective Resolution relating to
socio-economic justice, for he wanted clear enunciation of doctrine
of social justice and argued for the inclusion of a specific provision
for nationalization of industries and land to achieve economic justice.

To sum up the idea of social justice as per Ambedkar it may be
submitted that in fact, he intended to reconstruct the existing unequal
social order into a just, egalitarian and homogenous social order
based upon justice, liberty, equality and universal brotherhood:

forbidding discrimination on the grounds of religion, caste, sex or
place of birth etc.

Ambedkar and the Constitution of India

The concept of social justice has been enshrined in the Indian
Constitution. The father of the Indian Constitution had the dream of
a new social, economic and political order, the soul of which was
social justice. Ambedkar was the chief architect of the Indian
Constitution. He was fully aware of the pattern and problems of the
society and their conflicting interests. The Constitution is a
monumental example of social engineering. Social justice is not defined
in the Indian Constitution but it is relative concept taking in its wings
the time and circumstances, the people their backwardness, blood,
sweat and tears”.

The preamble of our Constitution declares that we the people
of India, having solemnly resolved to constitute India into a
“sovereign, socialist, secular, democratic, republic” and to secure
to all its citizens justice, social, economic, political, liberty of thought
and expression, belief, faith and worship, equality of status and of

Socio - economic and Political Vision of Dr. BR. Ambedkar s>

G F‘L
ﬁé"’"—‘;;L College

aw
y “apﬂhﬂﬁ
iy m»,.eme-‘ﬂ :



opportunity and to promote among them all f ralernity assuring the
dignity of the nation. This indeed is social justice guaranteed by the
Constitution of India because it strives to create a “balancing wheel
between freedom, political and economic indeed, makes the
survival of democracy "°. Dr. Ambedkar concluded the debate on
the preamble in these words “I say that this preamble embodies
what is the desire of every member of the house that this
Constitution should have its roots its authority, its sovereignty
from the people, that it has"™".

Part ITI of the Constitution as fundamental rights is related to
the social justice. The fundamental rights inculcate the sense of
reconstruction and foster social revolution by generating equality
amongst all, prohibiting discrimination on the grounds of Caste,
religion, sex, creed, place of birth, abolishing untouchablity and
making its practice punishable by law, banning trafficking in human
beings and forced labour. Moreover, the Indian Constitution has
empowered the states to make special provisions for the
advancement of any socially, educationally backward classes and
also for the Scheduled Caste and Scheduled Tribes®.

The Constitution of India brings a renaissance in the concept of
social justice when it weaves a trinity of it in the preamble, the
fundamental rights, and the directive principles of state policies and
this trinity is the “the core of the commitments to the social
revolution™™.

Ambedkar: the Crusader of Oppressed

With the onset of the imperialist-dictated policies of liberalisation,
privatisation and globalisation by the ruling classes uf. our country
during the last decade and a half, the problems of dalits, adivasis,
other backward castes and the working people as a whole have
g:mﬂyhﬂmﬂvaﬁunsfnr&mSCsarﬂSTs.Th:clm of thousands
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of industries, mills and factories have rendered lakhs jobless and
this has also hit dalits and other backward castes. The ban on
recruitment to government and semi-government jobs that has been
imposed in several states has also had an adverse effect. The growing
commercialisation of education and health has kept innumerable
people from both socially and economically backward sections out
of these vital sectors. In this background, reservation in private sector
has become vety important because the joblessness among the SCs
and STs has witnessed a steady increase in the recent period.

Ambedkar contemplated various means for raising the socio-
economic status of SCs and 5Ts.'" However, it was primarily
through the numerous safeguards incorporated into the Indian
Constitution, of which he himself was the chief architect, that he
hoped to arm them with political power, to improve their socio-
economic, educational and cultural condition, and to actualise their
gradual deliverance from rhetoric to reality, from deprivation to
development, from social stigma and suffering to social respect,
solace and equality."
The specific constitutional provisions intended to safeguard the
interests of the SCs and STs are':
1. Art. 17 —Abolition of untouchability and prohibition of its practice
in any form;
2 Art.23—Prohibition of ‘begar’, or forced or bonded labour;

3. Art. 335 —Reservation for SCs and STs in appuintmﬂ?ts to
services and posts in connection with the affairs of the Union or
State; and

4. Reservation of seats in proportion to their numbers for the SCs
and STs in the Lok Sabha (Art. 330) and in the Vidhan Sabhas

(Art. 332).
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Some of the other provisions also sought to reinforce the status
of the SCs and STs as a ‘protected weaker section’. They include
the anti-discriminatory and formal equality provisions of the
Constitution, empowering the State to make any provision for the
advancement of any socially and educationally backward class of
citizens —Art.15(4), and for the reservation of appointments or posts
in favour of any backward class of citizens which in the opinion of
the State is not adequately represented —Art.16(4). Also included
the Directive Principles of the State Policy, where in Art.46 that the
State shall promote with special care of the educational and economic
interests of the weaker sections of the people, and in particular, of
SCs and ST, and that it shall protect them from social injustice and
all forms of exploitation.!?

The Welfare of Industrial Labour

Ambedkar was the Chief Architect of our Constitution and the
leader of depressed classes. He has been stamped as a Pro-British
and parochial caste leader. But very few have studied him as a
traveller of though and as a patriot with ultimate loyalty to his mother-
lﬂ.ﬂd.“

Keeping the welfare of poor, depressed especially workers, in
August, 1936, Ambedkar founded a new political party called “The
Independent Labour Party’ and drew up comprehensive
programme which answered all the immediate needs and grievances
of the landless, poor tenants, agriculturists and industrial workers.

The party believed that the fragmentation of holdings and the
pressure of population over them were the causes of the poverty of
the agriculturists and the way out was rehabilitation of old industries
and starting new ones. In order to raise the efficiency and productive
capacity of the workers, the party declared itself in favour of an
extensive programme of technical education and the principle of

l——— 50cio- cconomic and Political Vision of Dr. B.R. Ambedkar
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State management and State ownership of industries where
necessary.

In the past, there were no harmonious relations between labour
and management due to lack of understanding, Like in Capitalistic
Economics, in India also Ambedkar observed exploitation of labour,

to avoid exploitation, Ambedkar advised: 1

1. The industries which are key industries or which'may be declared
to be key industries shall be owned and run by the State: and

2. The industries which are not key industries but which are basic
industries shall owned by the State and shall be run by the State
or Corporations established by the State.'* "

Emancipation of Indian Women

The reforms introduced by Dr. Ambedkar through ‘Hindu code
Bill’ have been adhered to and have been accepted by and large.
He by codifying Hindu law in respect of marriage, divorce and
succession, rationalized and restored the dignity to women. It is
needless to say, the Bill was a part of social engineering via law,
sharp criticism of this Bill in and outside parliament led many to
belief that it might inflict heavy damages on the Hindu society'S.

Ambedkar championed the cause of women as well as the
miserable plight of Scheduled Castes and Scheduled Tribes
throughout his career. He discussed a number of problems of Indian
women and sought for their solutions in Bombay Legislative Council,
Constituent Assembly as the Chairman of the Drafting Committee
and also in the Parliament as the first Law Minister of Independent
India.

At the All India Depressed Classes Women’s Conference held
at Nagpur on 20" July, 1940, Ambedkar emphasised that there
could not be any progress without women. He spoke, "/ am a great

" Socio - economic and Political Vision of Dr. B.R. Ambedkar




believer in women's organisation. I know what they can do to
improve the condition of the society if they are convinced. In

the eradication of social evils they have rendered great
services.""

The impassioned appesl to cast off evil practices and customs
among certain sections of the depressed classes was made by
Ambedkar at a meeting at the Damodar Thackersey Hall, Bombay
in 1936. The meeting was largely attended by men and women
belonging to the Devadasi, Patraje, Bhute, Aradhi and Jagiti
communities, and was held to accord support to the mass conversion
move inaugurated at Yeola. Ambedkar made a fervent appeal,
especially to the women:

“Whether you change your religion along with us or not, it
does not matter much to me. But I insist that if you want to be
with the rest of us, you must give up your disgraceful life.
Youmust marry and settle down to a normal domestic life as
women of other classes do. Don't continue to live under
conditions, which inevitably drag you into prostitution.”"®
The Political Ideology of Ambedkar

To Ambedkar, political parties are indispensable in parliamentary
democracy, for democracy without a party system is unconceivable.
At least, two parties are necessary in democracy for its success. He
says, ‘A Party is necessary to run Government. But two parties
are necessary to keep Govermment from being despotism. A
democratic government can remain democratic only if it is
waorked by two parties —a Party in Power and a Party in
Opposition.’"*

Ambedkar refused to be a party to methods which were crude,
cruel and corrupt. His political thought has a deep faith in fundamental

human rights, in the equal rights of man and woman, in the dignity of
the individual, in the social and economic justice, in the promotion
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of social progress and better standards of life with peace and security
in all spheres of human life,

Ambedkar Ideas on Land Reforms

Ambedkar’s views on land reforms are presented in his paper

: 3 . :
on ‘Small Holdings in India and Their Remedies’ published in
the journal of Indian Economic Society. In this paper he makes
original and practical contributions to land reforms in India. He
believed that land reforms are very much needed in India from the
point of stepping up the agricultural production. Small and scattered
holdings, according to him, were greatly responsible for low
agnicultural productivity. The evil of small holdings in India was not
fundamental but was derived from the parent evil of the maladjustment
in her social economy.

When we look at Ambedkar’s views from the perspective of
contemporary experience, we find Ambedkar prophetic in many
ways. Though it has been the declared policy of the Government of
India that the ‘land reforms should be recognised to constitute a
vital element both in terms of anti-poverty strategy and for
modernisation and increased productively in agriculture.’

Ambedkar had expressed his views on land reforms, mode of
farming and industrialisation on different occasions. The underlying
motive of all his thinking was to lift the untouchable classes who

were predominantly landless or small peasant cultivators. His views
were thoroughly progressive.

Conclusion

The fundamental meaning of this concept of ‘Social Justice’ is
to bring a just society. The main objective of this concept is to uplift
the women, Scheduled Castes and Scheduled Tribes in the society
and pull them to the main stream of the society. This concept also
prevents unjust enrichment at the cost of the weaker sections.
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So fa.:rl as Dr. B.R. Ambedkar vision of ‘Social Justice’ is
concerned, he is real earnest, sacrificed his whole life for the
amelioration of the women, Scheduled Castes and Scheduled Tribes
in the society. %sﬁm&gﬁyfoughtngnimtﬂmpmvalmtﬂastesym
and Gender discrimination in the society and ventured to secure
social justice to these sections of the society. His struggle for social

justice could be visualized in the ideals and philosophy of the Indian
Constitution.

Dr. B.R. Ambedkar played a crucial role in drawing the attention
of the India and the world at large to the pitiable social and economic
conditions of a large segment of the Indian population and in
highlighting the need for providing social and economic justice to
them. As a man of action Ambedkar’s achievement is by no means
small. As a thinker his position is still greater. As a man of thought
and action he influenced immensely India’s political and constitutional
development. He devoted more time to more fundamental issues of
politics and political thinkers of the world. Through his writings and
utterances on Indian problems, from time to time, Ambedkar has
carved out a definite place for himself in the national history of modem
India.

Thus the Constitutional ethos of the social revolution running
through the ‘preamble’, fundamental Rights and the :Iirm:ti'\r::
principles =xplﬁl::mphas:ize the establishment of an cgnlim
social order and on human values of justice, Social, economic
and political, equality of status and of opportunity and fraternity
assuring humarjdignity. Thus Dr. B.R. Ambedkar created a social
revolution by hwakening the women, Scheduled Castes and

.— Socio - economic and Political Vislon of Dr. B.R. Ambedkar
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The Environmental Protection: The Role of Legal
Mechanism In India

Abstract

The environmental awareness needs fo be cultivated in any society to be an ideal
sociefy, or rather o be more precise, in other words, an ideal society means, the society
which has the environmental awareness. The dictionary meaning of the word
‘environmental' is swrrounding objects. region or circumstances and the phrase
ervironmental awareness” will mean that one should be aware of his surrounding so
that this surrounding is not disturbed. The Supreme Court and the High Courty have
played an active role in the enforcement of constitutional provisions and legislations
r#ﬂﬁqmmdmnmﬂdmtmﬂmﬂ:ﬁmdmﬁddﬁumﬁﬁmdmm
ershrined in Article 21 has been held 1o include the right 1o enjay pollution free air and
waier. A law i usually enocted because the legislature feels that it is necessary. It is
with a view (o proteci and preserve the environment and save it for future generations
and to ensure good quality af life that the legislanre has enacted anti-pollution laws
and incorporated many sigiulory provisions for the protection of the environment.
Violation of anti-pollution laws not only adversely affects the existing quality of life but
the mon-enforcement of the legal provisions often results in ecological imbalance and
degradation of emvironment, the adverse effect of which has to be borne by the future
generations. The fudicial response to almost all environmental litigations has been very
positive in India. The primary effort of the Court while dealing with the environmental
relaled isrues is fo see the enforcement agencies, whether it be the State or any other
authority, take effective steps for the enforcement of the laws.

Keywords: Environment, judiciary, laws and acts, protection, punishment.
Introduction

Owver the years, wogether with a spreading of environmental consciousness, there has ™
been & change in the traditionally held perception that there is a trade-off between
environmental quality and economic growth as people have come o believe that the two

12 agsigtant Professor of Law, Vidysvardhais Law College, Shoshadri Iyer Road, MYSURL-30001,

KARMATAKA, 1 =
;
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are necessarily complementary. The curent focus on environment is nol new
environmental considerations have been an integral part of the Indian culture. The need
rmcmmimmdmmiuhhunufmmﬂmhnbmmmadhmﬁm
nmpnmmmuunuuﬁlhmmdﬂmnldmdhmﬂmdinhmﬁmhml.
legislative and policy framework as also in the international commitments of the

Country.

Even before India's independence in 1947, seversl environmental legislations existed
hmﬂwrulhpﬂﬂhrhﬁn;lﬂ:nhuﬂwuﬂdﬂﬂnpﬂﬁumwﬁkmuﬂrdhrﬂu
UN Conference on the Human Environment.'”’ Under the influence of this declaration,
the Nationa! Coungil for Environmental Policy and Planning within the Department of
Science and Technology was set up in 1972, This Council later evolved into a full-
fledged Ministry of Environment and Forests (MoEF) in 1985 which today is the apex
adminstrative body in the country for regulating and ensuring environmenta! protection.
Afier the Stockholm Conference, in 1976, constifutional sanction was given to
environmental concerns through the 42° Amendment, which incorporated them into the
Directive Principles of State Policy and Fundamental Rights and Duties.

Since the 1970s an extensive network of environmental legislation has grown in the
m.ﬁﬂuﬁmﬂﬂnpﬂn&mmﬂn&hmd&[ﬁﬂﬂmcmﬂhﬂuﬁm
Control Board and SPCBs ie, State Pollution Control Boards) together form the
regulatory and administrative core of the sector,

Amﬁqﬁmﬂhﬂmmmwmwmmﬂlﬁwpmhim.
mmwswfmﬁmnfmlhﬁmmuumﬁmdcmvm
Smnmroliwwmmmhﬁmmnwﬂnmwmhmuﬂﬂmw
the MoEF in 1992, to develop and promote initiatives for the protection and
Wlurmmmwmﬂmmmwm]w
formulated in IW!MMWHEMMMﬂ
integrating environmental considerations in to development programimes.

ﬂwmwhwﬂmmmmemmWﬂmm
environment, This chapter attempts to highlight only legislative initintives towards the

protection of the environment,

CHPAL
ardhaka Law College |
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The Role of Legal Mechanism In Indin

The 73™ and 74™ Constitutional amendments of 1992 recognizpd the three-tier structure
ﬂmwwmmﬂwwmmﬂlmlmmﬂr.puhymh
mﬂmnﬂmnﬁcipﬂﬁuinmhnmwmmﬂmqrhilllbylh:m
hﬁmmmmmmumummmmmﬂm
become institutions of self-govemment, The cleventh schedule contains environmental
activities such as soil conservation, water management, social forestry and noo-
mmﬁmﬂmuﬂmllpm:hﬂrmunundnnlh.mwﬁhmhﬂHﬁlimmﬁu
nﬂumw;ipﬂnhmmmdumuﬁmmﬁdmmmd
mvhmnﬂmmmcﬂmwhi:hmummﬂniplidnmunduuhﬁmpmmhwl
institations can facilitate greater participation by the people in local affairs, promote
Mpmﬂmlmhﬁmuf&nvdupmhlmdmﬁme
and be more responsive to the needs of the people.

mmﬂmmmmmghﬂmnuhwphwdmuﬁwmhhlhm
nfqmﬂﬁmﬁnﬂlwnﬁﬂmmdlﬂghhﬁmmhﬁnltnmﬁmmﬂmm
fundamental right to life and personal liberty enshrined in Asticle 21 has been held to
include the right 1o enjoy pollution free air and water. In R.R. Delavoi v. The Indian
Overseas Bonk case, 1991, the Madras High Court pointed out: ‘Being aware of the
limitations of legalism, the Supreme Court in the main and the High Courts io some
extent for the last decade and a half did their best to bring law into the service of the
mﬂmmmmgﬁummmmmwum
enough to cover from bonded labour to prison conditions and from early trial to
emvironmental protection’. This is a new remedy available to public spirited individuals
or societies to go to the court under Article 32 for the enforcement of the fundamental
ﬁﬂﬂhﬁh{hﬂuﬂhﬁcﬂﬁuﬂwﬂnﬁmﬂhﬂimmzl.

The Judicial Activism

The interpretation of Article 21 of the Constitution 1o include the right to clean air and
water by the Supreme Court and the High Counts, the remedy available to any citizen to
ptﬁihammtmhlinbmnfpnh&inhlrﬂllﬂpﬂmhﬂumhﬂmﬁﬂtﬂh
ﬁghtmnhu:huuiwnmmdmapmﬂnjpuhliummdﬂlnmrm
of NGOs and welfare organizations for the promotion of emvironmental quality,
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radically altered the situation in the nineties. A summary of selected Supreme Court
judgement is mentioned below. ™

In Rural Litigations and Entllement Kendra v. Stale of Uttar Pradesh, the Supreme
Court directed the closure of mining operations though blasting in the Doon Valley. It
held that closure would cause hardship to the affected partics, but it was a price that had
mb:pﬁdﬁnrpmu:ﬁngmduﬁpmdh;thnﬂfmﬂrmmﬂnmﬁwhhnlﬁr
environment with minimal disturbance of ecological balance. It further directed the
afrctmdmmhmhhmdmdlﬂmmﬂimudmilmnmanpmumh

raken up so as o provide employment opportunitics to the affected workers.'"*

In MC Mehta v. Union of India case, the Court directed the stopping of the workdng of
tanneries which were discharging cfflucnts in River Ganga and which did not set up
mmqemmtmmﬂm.nhmmwmﬁumﬁdwmm
muppdmnj'efﬂmnmthnumwhullrhﬁﬂmLThﬂﬂmﬂuhﬂdﬂu
need for:

« Imparting lessons in natural environments in educational institutions;

«  Group of experts to aid and advise the Court to facilitate judicial decisions;
upmlmnmddnhnmwmimﬁﬁiudmlﬂﬁnlmrm&mmm
Court, and

. Sgtﬁnlupmvhmmhlmnﬂmﬁnmlhuilwﬂhlﬂgmm:ppﬂmﬂu
Supreme Court. "™

Awummwuﬁwfuuwunm.nhm.
view to protect ﬂmhm&mﬂmlthﬁmm&m
umlﬂﬂdquﬂilrﬂfﬁfﬂHNMEﬁhmhﬂmmﬂmﬁ-pdhﬂmhmud
Mw:m@hhmﬂﬁmﬂhmﬁm&\?ﬂlﬁm
ufmti-pnlhﬁunhmmlunlfmwmmneﬁ;ﬁuquliwufﬁfuhuﬂum"
mfmmmlnfﬂwh:ﬂpmﬁﬂmmmhm:ﬁnhﬁﬂlmmd

" s details reference may be made to All India Repor, Supreme Court, for different years. Summarics
ﬂwmmmpﬂwnmum
ALR. 1985 3.C.650

% o 1R 1987 5.C. 965, 1086 and 1988 5.C.1037 aad 1135,
IPAL g3
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degradation of environment, the adverse effect of which has io he borme by the future

137

gencralions.
The Judicial Response

The judicial response To almeost all environmental litigations has heen very pemitive in
hﬁmMEMnfhmth{n:mIMmmtuﬂd
umni:mumwwmwmilhmsuumwmﬂmm.

uhtﬂh:ﬁwmFtrhmlhtﬂTHquthlllmevmﬂawghilhmduhmumrﬂ
the Courts to sec the day-to-day enforcement of the law, that being the function of the
mmmﬂhmmmﬂmnfﬁnm{mmmthmﬂmﬂ
Ihw.Mnmmnufnmnﬂjhwlup-lmﬂmdimcﬂuﬁmmmhmmh
mmmmﬁmdmwm&mhmﬁwhhﬂwm
Mdhmmmmmmﬁhhmh
wuumumwmmﬂmwdum“
wmwmmufmﬁmﬂmmmmm
m;ﬂuﬁmuhmhnfmndwmﬁu,ltmmﬂmhﬁmnfﬂ:m
mmihhmmﬁﬂmwmmﬂmﬂﬂﬁdhhmﬂ
puhh:mmﬂlmﬂmmwhmimwnmmﬂlmhhﬂhmmmdﬂwuh
ﬁﬁ;ﬂiﬂunﬂdnﬂ:ﬁhmﬂﬁnmdmﬁrmhpﬂﬁn.mm
the judicial order is not fully cbcyed by the partics concerned. Even the government and
in;#uﬁhrnﬂuﬁm&mmlﬂunﬂ{mﬂ]hwbminﬁuﬁwﬁmwm
the orders of the court. "

The courts also do not have any scientific and technical expertise in environmental cases
and thus it has to depend upon the findings of various commissions and other bodies. ™'
It is because of this reason that the courts have suggested for setting up of environmental
courts to deal with environmental matters.'” The government has set up the National
Environment Appellate Authority in 1998 to hear the appeals with respect to restrictions

" inclian Council for Enviro-Legul Action Fa. Union of India, (1996) § 8CC 281 m 292

Vi Council jor Enviro-Legal Action Va. Union of India, '

_Mh‘im s, of um;sm:cmnm:pw_ |

"8 Subhash Kumar Vs. Siate of Bibar, (1991) | BCC 598; and ChbetriyaPradushan Myksi

Suwmiti V. State of LLP., (1990) 4 SCC 445.

Fineel Kumar Mathur Vs, Union of Indla, (1996) 7 SCC 714, and Vinest Kumar Mathsr Vs, Uios

ﬁuh.uu él:ﬁ::i SCC 119, ” o
Unian of India, AIR 1987 SC 965 (popularly known as Oloum Cas Loakage case

'S Ibid, wt 982. See also Feliore Cliizens Welfare Forum ¥s Union of Inlia, .

(popalarly kmown s TN, Tannerdes case). ' ¥ e
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of arca in which any industries, operations or processes shall not be carried out or shall
be camed out subject to certain safeguards under the Eavironment {Protection) Act,
CE T

In view of the above scenario, following fundamental questions arsse fuor contideration:

*  How are the envirommen! and sustainable ibeveloprnent defined?
* How has the concept of sustuinsble development been developed at the
mtemational and national levels?
* What are the constiutionl provisions in India for the protection snd
improvement of the environment?
= What is the existing legal mechanism cnsuring environment protection and
sustunable development?
* s the existing legal mechanism foolproof to ensure environment protection and
quality of life for all?
* What has been the response of the people and NGO for the protection and
improvement of the environment?
+ What role has the judiciary played in providing impetus 1o the movement of
environment protection and sustainable development in India?
* lsitonly a cosmetic approach by way of public interest litigation or is there any
subsiance in it7
. ﬂﬂmisﬂnhmﬂﬂmhmm&pﬂhunwbupmw.m.m
population on the enviranment?
* How to protect the victims of the enviroamental harm? And how the basic
principles of sustainable development help in this regard?
Environment Protection under Law of Torta
A Common law sction under the law of torts is perhaps the oldest of all legal remedies
for protection of the environment. Effective remedics exist i this branch of the law to
tackle the problem of environment pollution mainly under three categories of tors,
namely, nuisance, negligence and strict liability, which was convented into shsolute
liability by the Supreme Court in the wake of the Bhopal Trugedy. The law of torts
allows the plaintiff to sue for damages (including exemplary damages) or for an

injunction or both.

" Sec infra chapter on “Environment (Protection) Act, 1986 and the National Environment Appeliate
Authosiry Aet, 1997 %

L
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As held by the Supreme Court in MC Mehio V. Kamal Nath,'¥ environmental
ﬁmmm:mmwmumwhmmmmw
the apex court:

“"Pollution s a civil wrong. By itr very nafure, it Is a tort commitied against the
community as a whole, In addition to damages, the person guilty of causing the pollution
can also be held liable to pay exemplary damages, so that It may act as a deterrent for
other not to cause pollution in any manner. ™

MNulsance

Perhaps the deepest doctrinal roots of modern environmental law are to be found in the
common laws doctrine of nuisance. The law of torts recognizes two categories of
nuisance, private nuisance and public nuisance. Whereas private nuisance causes a
substantial and unreasonable interference with the use and enjoyment of the plaintiff's
property, a public nuisance is one which is an unreasonable interference with a general
right of the public by causing an injury or annoyance to persons in the general or & class
of persons, as for instance, residents of & particular locality or neighbourhood,

In an English case which is as old as it is famous, Soltew V. De Held™ the court
restrained a Catholic Church from ringing bells at all hours of the day and night and
thereby put an effective end to noise pollution in that neighbourhood.

mmmmmmmmﬁmuwm
delivered by the Calcutta High Court in 1905 in J.C. Galstaun V. Dunia Lal Seal ™ In
this case, the plaintiff who owned a gardened-house barely 200-300 yards sway from the
defendant’s factory complained that the refuse-liquid discharged from the factory into s
municipal drain was pot only foul smelling and noxious to the health of the
peighbouring residents, but had also reduced the market value of his property. The
Subordinate Judge granted a perpetual injunction against the defendant and awarded
damages of Rs. 1,000 to the plaintiff. This order was confirmed in an appeal filed in the
Calcutia High Court.

Similarly, in Raj Singh V. Babulal,'" the plaintiff, & doctor, succeeded in restraining the
defendant from using a brick-grinding machine which generated lots of dust, which not

¥4 2000 6 SCC 213,

W5 1RS1 2 Sim NS 133,
W 1905) 9 CWN 612,
4T AIR 1982 ALl 285, PAL
\ Law Collea®1
ardna¥3 e
\idyaY 0

wysor® 7
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only entered his consulting rooms and caused inconvenionce to him and his patienta, but
also polluted the stmosphers in general,

However, i Kuldip Singh V. Subbath Chandra Jain,"" litigation stretching into twenty
venrs failed 1o assist the plaintiff in his endeavor 1o prevent u possible pollution in the
tuture. In this case, although the trinl court restrained the defendant from constructing &
haking oven with a 12 foot chimney, as it would cause o nuisance once the bakery
commenced operations, the Supreme Court look o contrary wview, Distinguishing
herween an existing nuisance and o fulure nuisance, the court observed that a mere
possibility of injury does not entitle the plaintifl to any relief.

Negligence

Where there is & failure of the duty to take care and this results in enviroomental
pollutson, & suit can, in a fit case, be filed for the tort of negligence.

Thus. where chemical pesticides were stored in a go down in residential area, and fumes
emanating from such pesticides found their way into an adjoining property, killing three
children and an infant in its mother’s womb, it was held that this was a clear case of
negligence.'™ In another case, a textile mill was held guilty of negligence because it -
caused environmental pollution in the following circumnstances:

The factory used to store molasses in tanks. One day, a tank coliapsed, emptied into a

~ater channel and ultimately polluted the paddy field of the neighbour, causing great
damage to his crop. The court held that the mill was under a duty to take reasonable

care of maintaintng the tanks since it stored such huge quantities of molasses in them.
When this duty is not performed, it amounts to actionable negligence. Moreaver, ar such
damage could be reasonably foreseen, the mill was liable under the law of torts. ™

Rule of Strict Liability and Absolute Libility

ﬂwEnnHjhnﬂuurmiﬁulhﬂiuhﬂmmdhiumnﬁWEmhmm@m
passed in Rylands V. Fletcher,”" where the court held that a person who keeps
mlﬁmuufﬂmwummhpnnhhm&hmﬁnﬂmmymndmhuu
dam:gemud:m.nwu,ﬁmhu.hdﬂlhﬂlmwhnbuﬂdnmmwmhhm

"% 2000 (2) SCALE 582.
" Warest Dutr Tyagi ¥. Siote of U.P., II'P!H i-.w.ﬂIﬁm 144

" pkesh Texrile Mills V. Sastrl, AIR 1967 Kar, §7. PRINC
1868 LR 3 HC 330, Yidyavardhaka Law Coplpas
Mysare - 570 001
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land is liable to compensate his neighbour if the waler escapes from such a reservoir and
damages the neighbour's property, Under the Rule in Rylands V. Fletcher, the question
of negligence is not relevant at all. :

This rule of strict liability has been followed in India and also applied to cases of
environmental pollution. Thus, for instance, in the case of Mukesh Textile Mills V.
Sastri,"™ whea a tnk belonging to mill storing molasses collapsed nod the contents polluted the
paddy filed of & neighbour, the mill was held lisble 1o compensate the neighbour for the loss
caused 1o him.

However, the English law of torts recognizes several exceptions to the Rule in Rylands ¥
Fleicher, as for instance, an act of God, an acl of & third party, the fault of the plaintiff, etc.
Therefore, the rule cannot be applied in ceses where any such defense is available o the
defendant.

Environment Protection under the Indian Penal Code

Long before environmental legislation founds its way into the stature book in our
country, the Indian Penal Code had, as far back as 1860, made several provisions which
could be invoked to protect the eavironment Thus, for instance, the object of Chapter
XIV of the [PC (Sec. 268 w Sec. 294A) is to safeguard public bealth, safety and
convenience by punishing acts which pollute the environment or threaten people’s lives.
Thus, these provisions can be sued if there is escape of gas, filth, water, germs —or even

Sec. 268 defines “public nuisance” as under:

“A person is guilty of a public nuisance who does any act or Iz guilty of an illegal
omission which causes any common infury, danger or annoyance lo the public or io the
peaple in general who dwell or occupy property In the vicinity, or which must
necessarily cause injury, obstruction, danger or anmoyance fo persons who may have
occasion to use any public right.

A common nuisance iy nol excused on the ground that It cauves yome convenience or™
r I'I'TIEI" -

AR 1967 Kar. §7. yidyavardhaka Law Callege
3 Mysore - 570 091 73
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Although any citizen can initinte a prosecution under Sec. 268 of the [PC by & complaint
Io the Magistmate (as for mstance, when an offensive trade carried on by one person
pollutes the air or conlinaous noises interfere with the health, comfort and slecp of the
neighbouring residents), here the biggest lacuna is that the Magistrate can fine the
effender o paltry sum of Rs. 200 only!

Section 269 of IPC covers nogligent scts that are likely to spread infection of disease
which are dangerous 1o life. Section 270 of IPC covers a malignant sct likely o spread
nfection of disease which is dangerous to life.

The aim of Section 269 and 270 is to convict the people who commit such acts either
with the knowledge or baving ressons 1o believe that their acis might lead to the
spreading of an infection of disease that is threatening to life.

It has been provided under Section 269 of IPC the person punished with imprisonment
for a term that may extend to six months, or fine, or both, while under section 270 of
TPC that such people will be punished with imprisonment of either for a term that may
extend 1o two years, or fine, or both, as Section 270 is an aggravated form of the offence
under Section 269. The term ‘malignantly”’ used in Section 270 connotes the mens rea of
the accused who acted maliciously by deliberately spreading the infection. Thus, severe
punishment is prescribed under Section 270 as compared to Section 269.

in Sanjay Goel V. Dongsan Automotive India Pvt. Lid, 2016, the High Court of Madras
handled a case which was related to contaminated effluenis and dust particles emitted
from & factory were thrown into peighbouring land, thus harming the health of the
pmplelivtughlhﬂtuﬂmduhoﬂlnwdbrmdﬁnfmﬂqnimuwuhuhm
munlhmitwulpﬁmlﬁniﬂmmduwinmnﬂhmwhiﬂ!imtudﬂsmﬁmlﬂ
of IPC.

in Ramirishna Baburao Maske ¥, Kishan Shivraj Shelke, 1974, the Bombay High Court

liable under Section 269,

Fouling water of publlc spring or reservolr

Summnfmﬂmhﬂhmmuummmuﬁwmmmmmpuﬁk
lﬁﬁnsummnlhlmpmmmhrdmmw,mulﬁmh

T4
P PAL,

Wd ka Law Coleye




Recent Trends on Environmental Protection in India

doae in order to render it less fit to be utilized for the purpose for which it is generally
used. The act musi be done voluntarily.

The term ‘corrupts or fouls’ Ilundtnﬂlhmimmm.lhlﬂafphniad]y
deteriorating or defiling the condition of water from any public spring. Thus, someone
taking a bath in a private tank will constitute an offence under this section.

The use of the expression ‘less fit’ rather than using 'unfit’ is deliberate as the water
may Dot have been rendered totally unfit for use, but even if it has been tarned less fit,
the accused is held to be guilty. The word ‘voluntarily’ has the same meaning as given
under Section 39 of TPC.

Punishment

A person under this section shall be punished with either simple or rigorous
imprisonment which may extend up to three months, or with the fine maximum five
humdred rupees, or both.

The offence under this section is bailable, non-cognizable and non-compoundable, and it
is triable by the Magistrate of the first class.

Making atmosphere noxious to health

Section 278 of IPC deals with the punishment for making the atmosphere noxious to
health and due to such noxious atmosphere health of the general public is affected.

Section 278 applies to such trades which produce noxious and offensive smells. Trades
such as making candles by boiling stinking stuff, a factory for making Sulphur spirit,
vitriol etc., or & tannery where skins are steeped into water thus, making the stmosphere
vitiated. Even from burning bricks lime in & kiln produces smoke which is noxious. The
sctiing up of a noxious trade in the vicinity of a populated locality is always considered
as A nuisance,

Punlshment

A person under this scction shall be punished with a fine extending up to five hupdrdd.
rupees. =

JHCIPAL 1
av:f:hahu L ?'..F-.E:ﬂ atye
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The offence under Section 278 is o bailable, non-cognizable and not compoundable, and
is triable by the Magistrate. Offence and summons should ordinarily be issued in the

firs! InslANCE.

The provisions of Sec. 290 of the IPC (which provides punishment for public nuisance)
have heen invoked in the past if any sct or omission of a person causes injury to another
person by polluting the environment. Even cases of noise pollution can be tackled under
this provision.

Similarly, sec. 426 1o sec. 432 of the IPC deal with the offence of “mischief”, if any
polluton is caused as a result thereof, these provisions can be usefully invoked in fit

CASES.
Conclusion

We have more than 200 Central and State legislations which deal with environmental
issues. More legislation means more difficultics in coforcement. There is a need to have
a comprehensive and an integrated law on environmental protection for meaningful
enforcement. It is not enough to enact the legislations. A positive attitude on the part of
everyone in socicty is cssential for effective and efficient coforcement of these
legslations.

The Environment Protection Laws have failed to bring sbout the desired results.
Consequently, for the purpose of efficient and effective enforcement of these laws, it is
necessary to set up the Enyironment Courts; with one Judge and two technical experts
from the field of Environmental Science and Ecology. These Courts should be allowed
mmmwfwmdyﬁwnfﬂwmhb@wﬂhwmy
have such Courts at the State and National levels that may later be extended to district
level on need-based principle. In order to discourage prolonged litigation, the provisions
should be confined to single appeal.
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bﬁen:ignjﬁ:mlmdhndnbh.ﬁv;juﬁldinﬁun of the Ciourts has been expanded by way

of Public Interest Litigation. The Supreme Court of India has played a vital role in

giving directions from time to time to the administrative authorities to
steps for improving the environment. cPAL
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Recent Trends on Environmental Protection in India

Finally, protection of the environment and keeping ecological bulance unaffected is &
task which not only the govemment but also every individunl, association and
corporation miust undertake. It is a social obligation and fundamental duty enshrined in
Article S1A(g) of the Constitution of lndia.
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INDIAN PERSPECTIVES OF RIGHT TO PRIVACY
AND FREEDOM OF SPEECH IN CYBER SPACE

By

Dr. K.L. Chandrashekhara
Assistant Professar of Law
Vidvavardiake Law College, Mysuru

Abstract

The right to privacy underpins other rights and freedoms, including freedom of expression,
freedom of association and freedom of belief. The ability to communicate anonymously without
povermments knowing our édentity, for instance, has historically played an important role in
safeguarding free expression and strengthening political accountability, with people more likely to
speak out on issues of public interest if they can do so without fear of reprisal. At the same time,
the right to privacy can also compete with the right to freedom of expression, and in practice a
balance between these rights is called for. Striking this balance is a delicate task, and not one that
can easily be anticipated in advance, For this reason, it has long beén a concern of the courts to
manage this relationship.

The diversity of those claims i remarkable; not just for its own sake, but because each of them
bears directly on different notions of freedom of speech. One of the distinctive characteristics of
the Internet, as compared with other media, s that it has become a strong focal point for debate
on the nature and scope of freedom of expression itself, Cyberspace 15 virtually an uncensorable
form of media, Short of impounding computers, it i technically impossible to prevent information
being posted onto the Internet and then downloaded from L

Key Words: Privacy, Cyvberspace, Freedom of speech, Intemet, Expression
Introduction

Privacy is a fundamental right, even though it is difficult to define exactly what those right entails,
Privacy can be regarded as having a dual aspect - it i concerned with what information or side of
our lives we can keep private; and also, with the ways in which third parties deal with the
information that they hold — whether it is safeguarded, shared, who has access and under what
conditions.
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Understandings of privacy have long been shaped by the technologies available, with early concemns
about privacy surfacing with newspapers in the nineteenth century. 50, the Internet, im furn,
inevitably reshapes what we understand privacy to be in the modemn world.

The right to privacy umderpins other rights and freedoms, including freedom of expression,
freedom of association and freedom of belief. The ability to communicate anonymously without
governments knowing our identity, for instance, has historically played an important role in
safeguarding free expression and strengthening political accountability, with people more likely 1o
speak out on issues of public interest if they can do so without fear of reprisal. At the same time,
the right to privacy can also compete with the right to freedom of expression, and in practice a
balance between these rights is called for, Striking this balance is a delicate task, and not one that
can easily be anticipated in advance. For this reason, it has long been a concern of the courts to

manage this relationship.

The Internet presents significant new challenges for protecting the right to privacy. In broad
terms, the Internet:

= Enables the collection of new types of personal information - technological advances have
resulted in tools for collecting and understanding types of information which in the past
would have been impossible or unfeasible.

*  Facilitates the collection and location of personal information - each computer, mobile
phone or other device attached to the Internet has a unigue [P address, which provides
unigue identifier for every device and which means in turn that they can be traced. The
ability to locate any device creates significant new privacy challenges.

«  Creates new capacities for government and private actors to analyse personal information.
Increased computing power means that vast quantities of information, once collected, can
be cheaply and efficiently stored, consolidated and analysed, Technological advances allow
databases of information to be connected together allowing even greater quantities of data
to be processed.

* Creates new opportunities for commercial use of personal data. Many of the services
provided by these companies are free and their business models rely on collecting user
information and using it for marketing purposes.

+  Creates mew challenges for regulation given the transnational nature of the Internet.
Despite the emergence of international best practice standards for data protection, there is
still much progress to be made towards the harmonization of national laws. Online
companies still find it hard o navigate the complex patchwork of national privacy laws
when operating international Internet services that span national boundaries, with legal
ambiguity undermining privacy protection.
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A range of threats to privacy which have developed through the Internet are:

1) The oppartunities and challenges for maintaining control over personal data online,

2] A range of initiatives to protect privacy and anonymity online,

1) The roles and responsibilities of service providers and intermediaries,

4] The specific challenges posed by different applications, communications platforms and
husiness models including cloud computing, search engines, social networks and other
different devices,

5] The problems posed by e-government and other government approaches, and

&) The threats posed by different mechanisms of surveillance and data collection including:
Unique Identifiers; Cookies (and other associated forms of user identification); Adware;
Spyware and Malware conduct covert data logging and surveillance; Deep packet
inspection (DP1); and data processing and Facial recognition and surveillance technology,
finally,

71 The module explores international law and the practice of other States, in terms of
Tespecting privacy on the Internet, taking into account potential conflicts with other rights,
in particular freedom of expression.

Freedom of Speech Issues in Cyber Space

A preat deal has been claimed for the Internet that it can extend and enhance democracy, giving
previously marginalized viewpoints unprecedented access wo a broad awdience; that it is a tool of
liberation, particularly for those people living in societies where information is tightly controlled;
that it provides a genuinely free market in ideas. At the same time the intemet has also become a
stock cliché for the media, who have demonized it as a haven for pornographers, terrorists and
political extremists who can ply their poisonows trades with impunity, corrupt our children, and all
for the cost of 2 local phone call. On this view, the Internet encapsulates all that is wrong with
Western post<industrial society.

The diversity ol those claims is remarkable, not just for its own sake, but because each of them
bears directly on different notions of freedom of speech. One of the distinctive characteristics of
the Internet, as compared with other media, Is that it has become a strong focal point for debate
on the nature and scope of freedom of expression iself, Cyberspace is virtually an un-censorable
form of media, Short of impounding computers, it is technically impossible to prevent information
being posted onto the Intemet and then downloaded from it The Internet is already beginning to
subvert some archaic formes of censorship In British society such as the use of injunctions and
selrure of publications. At the same time the Increasing ease of comnmunicating highlights the
weakness of our current statutory protection of individual privacy, equal opportunities and the
right of groups in society not to be subject to harassment and intimidation.

Exercising the right of freedom of expression carries with its special responsibilities, such as respect
for the rights of others, as set out in Article 19 of the International Covenant on Civil and Political
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Rights,* but the principles of 'publish and be damned’ have been recognised as important o
generations of radicals. If people break the law, then they should face the consequences after the
event. There is no place for book burming in a democratic society.

As the implications of this become more apparent, it is likely that other forms of media will begin
to demand parity of treatment, peinting the way towards passible law reform. However, exieting
laws on parnography, race hate, libel, breach of confidence, contempt of court and so on still mean
that people can be held accountable for information that they have posted,

However, If Cyberia should be subject to the same forms of regulation as other forms of speech, it
s important to clarify what type of media it is. The law is different as it applies to the written,
spoken and broadcast word, and it also applies with different degrees of rigour in different contexts.
The broadcast media are already subject to considerable repulation and restriction. The publishing
industry is subject to fewer restrictions, which are principally to be found in the civil and criminal
law in relation to obscenity, libel, blaspheny, state security, court proceedings and the incitement
oOf racial hatred. However, these are subject to considerable variations, For example, people can be
prosecuted in Britain for inciting racial hatred but prosecutions are rare and usually only take place
if there is a likefihood that violence will be stirred up. Prosecutions can only be mounted with the
permission of the Attorney-gencral and successful defences have been mounted on the grounds
that racist comments were "humorous’, were not ‘threatening, abusive and insulting’, or would mot
affect their target audience.

Prosecutions on the grounds of obscenity are much more frequent and literature is often seized, by
police or customs officers, on the grounds that it is obscene. Britain's laws on libel and restricting
information on grounds of national security are amongst the toughest in the world and there is
considerable evidence that owert censorship, prior restraint, and other restrictions have inhibited
freedom of expression in British society in an unjustifiable way.

Freedom of expression is guaranteed by Article 10 of the Convention™ in the following terms:

"1, Everyone has the right o freedom of expression, This right shall include freedom fo hold
opinions and o receive and impart information and ideas without interference by public
cuthority and regardicss of frontiers. This Article shall mol prevent states from reguiring the
licensing of broadcasting, elevision or cinema enterprises.

2. The exercise of these freedoms, since it carries with it duties and responsibilities, may be
suhject to such formalities, conditions, restrictions aor penalfies as are prescribed by law and are
necessary in g democratic society, in the interests of national security, territorial integrity or
public safety, for the prevention of disorder or crime, for the protection of health or morals, for

*Art. 149, Part N1 ICCPR, Adopted on 16 December 1966, by General Asembly resolution 22004 (X813,
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the protection of the repulation or rights of others, for preventing the disclosure af frformation
received in confidence, or for maintaining the authority and impartiality of the judiciary,”

Intemnet publications fall within the scope of Article 10°° and its general principles, but the
particular form of that medium has led the Strasbourg Court to rule on certain particular
restrictions that have been imposad on freedom of expression on the Intermet.

Indian Context

The freedom of expression |5 guaranteed under Article 19(1) (a) of the Indian Constitution.™
Restrictions on the exercise of the freedom of expression are embedded in Article 1%(2)* and can
be énforced by the State in the interests of Sovereignty and Integrity of the State, the security of
the state, friendly relations with foreign States, public order, decency or morality, or in relation
contempt of court, defamation or inciterment to an offence. When considering the freedom of
expression and privacy, there is a fundamental question about the relative weight of privacy and
expression. An open democracy values a person’s right to express opinions even when in derogation
of another’s desire for secrecy — evervthing from who donated to whose campaign to which
celebrity is getting married where. It is further embodied when truth is a defence to libel, etc,,
because the two values are in tension a choice to protect privacy is often a choice to limit
expression, and a choice to protect expression limits privacy. At the same time, restrictions like
Mational security, or public interest serve as a derogation of both expression and privacy. Broadly,
the right to the freedom of expreszion intersects with the right to privacy in negotiating:

1. To what catepories of data should the freedom of éxpression be limited in an act that
protects privacy?

2. Under what circumstance can the freedom of expression be limited and privacy be invaded
for the purpose of protecting gréater interests such as national security or public interest,

3. Inwhich context will allowing freedom of expression impinge on privacy or having privacy
restrict the freedom of expression.

Information Technology Act, 2008

The new amendments to the [nformation Technology Act, 2000 pot passed by the Lok Sabha in the
December of 20085 There are a number of positive developments, as well as many which dismay.
Positively, they signal an attempt by the government to create a dynamic policy that is technology
neutral. This is exemplified by it embracing the idea of electronic signatures as opposed to digital

* [Pl

* Articke 19(1) bn The Conatitushon of India 1949, (F) AN cltizens shall have e right, ) to fresdom oF speech omd expression;
4 Aridele 193] in The Constitision of India 1943, Safegnards for Freedom of Speech and Expression under Article 19025, The
Cneestimution of bndis guaraetees freedam af speech dad expreseion fo afl its cibizens, however, these freadom ore not odsolute because
Artiche 19 (20 0f e cornatitestion prosfdes @ upfepeerd to this revdon pader winich recsomnide restrictions mn be frposed on the exerciue
o this right for certmin purposes.
* The Informat lon Technadogy Acy, 2000 was enacted by the Indian Parliament in 2000. It is the primary lmw in india for matters
reisted v cybercrime and ecommerce. The act waa enacced o give lkegal sanction to electronlc commerce and electmonds
transactions, o enable cgvermance, and akso W prevent cybercrime.
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signatures, But more could have been done on this front (for instance, section 76 of the Act still
talks of floppy disks). There have also been attempts to deal proactively with the many new
challenges that the Internet poses.

Freedom of Expression

The first amongst these challenges is that of child pomography. It is heanening to see that the
section on child pornography (s.67B) has been drafted with some degree of care, It talks only of
sexualized representations of actual children, and does not include fantasy play-acting by adults,
etc. From a plain reading of the section, it is unclear whether drawings depicting children will also
be deemed an offence under the section. Unfortunately, the section covers everyone who performs
the conducts outlined in the section, including minors. A slight awkwardness is created by the age
of ‘children’ being defined in the explanation to section 675 as older than the age of sexual

. consent. 50, a person who is capable of having sex legally miay not record such activity (even for
private purposes) until he or she turns eighteen.

Another problem is that the word “transmit” has only been defined for section 66E.* The phrase
‘causes to be transmitted’ is used in sections 67, 67A,% and 67B.¢ That phrase, on the face of it,
wotild include the recipient who initiates a transmission along with the person from whose server
the data is sent. While in India, traditionally the person charged with obscenity is the person who
produces and distributes the obscene material, and not the consumer of such material. This new
amendment might prove to be a change in that position.

Section 66A* which punishes persons for sending offensive messages is overly broad, and is
patently in violation of Art. 19(1)a) of our Constitution.® The fact that some information is ‘grossly
affensive (s.66A(a))™ or that it causes ‘annoyance’ or ‘inconvenience’ while being known to be false
(s.66A(c])" cannot be a reasons for curbing the freedom of speech unless it is directly related to
decency or morality, public order, or defamation (or any of the four other grounds lsted in Art.
'.' I2))™ It must be stated here that many argue that John Stuart Mill's harm principle provides a
better framework for freedom of expression than Joel Feinberg's offence principle. The latter part
of s.66A(c),” which talks of deception, is sufficlent to combat spam and phishing, and hence the
first half, talking of annoyance or inconvenience 1 not required. Additionally, it would be beneficial

* The Information Technolagy Act, 2000, Section 678 provides punishment For pubdishing or Lransmitting of material depicting
chiidren in sexuaily explicit actin electronic form. Sectians 13 i Section 15 of the Protection of Children from Sexual Offences
(POCSD) Act also provide for stringent punishment prowisions against child pornography.

“ The Information Technology Act, 2000,
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if an explanation could be added to s.66A(c)™ to make clear what ‘origin' means in that section.
Bacause depending on the construction of that word s.66A(¢)™ can, for instance, unintentionally
prevent organisations from wsing proxy servers, and may prevent a person from using a sender
envelope different form the "from" address in an e-mail (a2 feature that many e-mail providers like
Gmail implement to allow people to send mails from their work account while being logged in to
their personal account), Furthermaore, It may also prevent remailers, tunnelling, and other forms
of ensuring anonymity online. This doesn't seem to be what s intended by the legislature, but the
eethon might énd up having that effect. This should hence be clarified.

Section 68A™ grants powers to the Central Government to fssue directions for dloacking of puldlic
access trany information through any compoler resource . In English, that would mean that it allows
the povernment to block any website. While necessity or expediency in terms of certain restricted
interests are specified, no guidelines have been specified. Those guidelines, per 5694021, 'shall be
such as may be prescribed’. It has to be ensured that they are prescribed first, before any powers of
censorship are granted to anybody. In India, it is clear that any law that gives unguided discretion
on an administrative authority to exercise censorship is unreasonable.™

Privacy and Surveillance

While the threat of cvberterrorism might be very real, blanket monitoring of traffic is not the way
forward to get results, and is sure to prove counter-productive. It is much easy to find a needle in a
small bale of hay rather than in a haystack. Thus, it must be ensured that until the procedures and
safeguards mentioned in subsections 69(2)™ and 698 (2% are drafted before the powers granted
by those sections are exercised. Small-=cale and targeted monitoring of metadata (called “traffic
data’ in the Bill) is a much more suitable solution, that will actually lead to results, instead of getting
information overload through un<hannelled moenltonng of large guantities of data. If such
safeguards aren't in place, then the powers might be of suspect constitutionality because of lack of
guided exercise of those powers.

Very importantly, the government must also follow up on these powers by being transparent about
the kinds of monitoring that it does to ensure that the civil and human rights guaranteed by our
Constitution are upheld at all times.
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Encryption

The amending bill does not really bring about much of a change with respect o encryplion, except
for expanding the scope of the government's power to order decryption. While earlier, under
section 693 the Controller had powers to order decryption for certain purposes and order
‘subscribers’ to ald in doing so (with a sentence of up to seven years upon non-compliance], now
the government may even call uvpon intermediaries to help it with decryption {5-69(3)).%
Additionally, £.118 of the Indian Penal Code®™ has been amended to recognize the use of encryption
as a possible means of concealment of a ‘design to commit [an] offence punishable with death or
imprisonment for life'.

The government already controls the strength of parmissible encryption by way of the Internet
service Provider licences, and now has explicitly been granted the power to do s0 by 5.84A of the
Act.®™ However, the government may only prescribe the modes or methods of encryption for secre
use of the electronic medium and for promotion of e-governance and ecommerce”. Thus, it is possible
to read that as effectively rendering nugatory the government's efforts to restrict the strength of
encryption to d0-bit keys (for symmetric encryption).

Dther manifestations of right to privacy:

Along with the provisions for the breach of communications privacy, the Privacy Bill, 2011 also
prescribes various safeguands for the other forms of privacy which are mentioned under Sec. 3(2).
For example, the right to use of materials collected at a police station, health insurance privacy,
privacy relating to data, €tc.

Bodies under the Privacy Act, 20011 ane-
L. Data Protection Authority of India

The Data Protection Authority of India has been set up as a regulatory body to administer the
Privacy right created under the Privacy Bill, 2011. The Bill provides for 13 functions that the
Autharity performs. These include, ensuring compliance with the provisions with respect to data
under the Bill by the bodies to which it applies, monitor developments in science and technology
and policy to keep them upbeat with the rights, maintain appropriate network with respect to data
controllers and the Registry, to attempt to increase and spread literacy in this aspect and involve
public and also includes its power to investigate any data breaches, etc. The Authority has power
to pass three types of onders, those seeking, disclosure, inguiry or inspection.
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2, Mational Data Controller Registry

This is in the form of an online database in order to facilitate the efficient and effective entry of
particulars by data controllers. A data controller has the permission to process any personal data of

any data subject, only after the data controller has made an entry In the registry. The database shall
contain details of the purpose with which a data controller seeks to process any data. This shall be

available to public free of cost. Appropriate data protection protncols and cormection procedure are
proposed o be prepared,

3, Cyvber Appellate Tribunal

Civil disputes such as claims for compensation under the Privacy Bill, 2001 are proposed 1o be
referred to the Cyber Reégulations Appellate Tribunal which iz established under Section 48 of the
Information Technology Act, 2000, The jurisdiction of the Tribunal conferred under Section 67 of
the Privacy Bill, 2011 confers two types of jurisdictions. Firsily, original jurisdiction with respect to
any dispute arising between an individual and a data controller. Secondly appellate jurisdiction
with respect to any appeal from any order or direction or decision of the Authority | Data Protection
Authority of India). It is of interest that this Appellate Tribunal through this Bill will be given
original jurisdiction where earlier it only sat as a count of appeal.

Offences that are committed relating to cyvbercrime can be penalized by way of fine ranging from
Rs.50, 000 to 10 lakh or imprisonment or both depending on the gravity of the crime or offence.

Remedies under the Privacy Act:

The Bill recognises the right to privacy, in its varfous ambits, Hence, it also provides what all can
be pursued in case of its violation, The following remedies are available to an aggrieved person.

a) Compensation

Any person who suffers damage can claim for compensation any damage cavsed to him by any data
controller, under section 76. The damage must be due to any contravention on part of the data
controller, Here it is sought to be clarified that the amounts described in the table are with respect
of penalties. These penalties operate as fines. They are intended to deter illegal conduct. However,
compensation which is provided under Sec. 76 acts as a remedy aims to restitate the loss of the
person complaining of damage.

bi  Civil Remedies

Section 84 provides that the individual, whose right to privacy has been adversely affected, may
bring a civil action against such persons have caused such vialation., This is addition to any criminal

proceedings existing against such person (violator).
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L WMysore - 570 001




¢} Criminal Remedies

Chapter XIV provides for various offences that may be committed under the natue of right
provided for under this bill. But the rider s provided for under Section B2, where any Court may
take cognizance of offence under this Bill, solely on the compliant made by the Authority.

Conclusion

The rights to privacy and freedom of expression relate to each other in complex ways, [n many
instances, respect for the right to privacy supports the right to freedom of expression, as it does
other democratic rights. To give an obvious example, respect for privacy of communications is a
prerequisite for trust by those engaging In communicative activities, which is in turn a prevequisite
for the excrcise of the rght o freedom of expression.

The legal concepts of privacy and of data protection differ from their socio-economic and ethical
counterparts, since they must be derived from the clasical sources of law that bind the legal
practice when it states the law through adjudication. Hence, a description of the legal construction
of privacy and data protection must draw from an analysis of the pertinent case law, as it develops
within the pertinent legislative framework, drawing inspiration from the interpretative and
systematising work of legal scholars - the Tegal authorities” or the ‘legal doctring”.
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AN EXAMINATION OF RIGHTS OF PERSONS WITH DISABILITIES AS A
HUMAN RIGHTS PERSPECTIVE

Dr. K.L. CHANDRASHEKHARA'

Abstract

The Constitution of India provides hope and source to millions of its citizens. Through a
highly democratic process the Constitution attempts w provide reliel 1o every class of
persons. It provides for the equality and also how equality can be achieved for those who
have been suppressed for cemtunies. The process of achieving equality 15 not casy. When for
centurics and centurics people have suffered and kept in a state of utter backwardness. It will
take sometime for total equality to be achieved in India. Under Article 14 of the Constitution,
‘Right to Equality’ is provided to all citizens in the form of gguality before law and equal
protection of laws, Articles 15 and 16 of the Cnnstimﬁn\"iﬁisurimhmﬁm on grounds of

religion, race, caste, sex, place of birth or any of them ,j_-flﬁ'ohihlt-ed.

)
The enforcement of the Protection of Human{ﬁghm Act, 1993 has opened the door for

treating disability as a Human Rights issug.ﬂﬁﬁ'm has ratified the International Covenant on
Economic, Social and Cultural Rights, afid also the International Covenant on Civil and
Political Rights which together lay Q:';;n the foundation of protecting Human Rights in India.
The National and the State Human Rights Commissions have done their best to ensure that
the rights of the disabled person are taken very seriously and the State does its best 10 help in
employment, health and professional training.

Key Words: Persons with Disabilities, Human Rights, Equality, International Covenant,
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Iniroduction

As per the National Sample Survey Organization (N550) Census, 2001 there are
approximately 21 million people n India are suffering from one or other kind of disabilities.
As per the statistics reveled by Ministry of Social Justice and Empowerment Government ol
Indiz in its Nanonal Policy Document on persons with disabiliies mention that there are
0301 lakh women with disabilities in India.” As per the Census of India 2001 out of 21
million population of disabled persons, 12.6 million are male and 9.3 million are female
suffering from one or other type of disability which includes blindness, speech impairment,
heaning impairment, mental illness and locomotor disability. If the ol population of
disabled persons are split into disability category wise the survey report’ states that hlindness
48.5%, locomotor disability 27.9%, mental illness 10.3%, speech impairmemt 7.5%, and
hearing impairment 5.8%.

India enacted the Person: with Dizability (Equal Dppai;r'\unltles. Protection of Rights and Full
Participation) Act.’ However, in view of a new lnlghhﬂnal convention on rights of persons
with disabilities 2008 adopted by India. a %‘['l known as The Rights of Persons with
Disabilities Bill’ is introduced in the Loig_tséhha. All this signifies that India has not lagged
behind in the community cmpuwmnn{ihf the persons with disability by way of providing
them various entitlements in the t'qﬁs of education, employment, culture, sports, welfare and
gocial securities aspecis. The’_@ﬂ-: referred 2014 Bill list out around 18 types of Disabilities
as per the scheduled an.neng;l 1o the Bill.

Concept of Human Righis

The meaning of Human Eighis in common man language may be human rights are those
rights which are applicable to human nghts. While their applicability to human beings, there
15 no distinction on the basis of Caste, Creed, Colour, Sex, Gender, etc., thus human rights are
said to be Universal.

It is not easy to provide a precise definition of human rights. The author is of apprehension
that none of International Instruments have defined the term Human Rights. However, the
definition of Human Rights could be found in the Protection of Human Rights Act, 1993 of

! National Policy for Persons with Disabilitics, 2001,
! Census of lndia 2001,

* 1595 of Indis,
* 2014 of India,
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India. The said Act defines” "Human Righis" means the rights relating to hife, liberty, equality
and digmity of the individunl guaranteed by the Constitution or ¢embodied in the international

covenants and enforceable by courts in India.
The Persons with Disabilities Right as a8 Human Rights

The language of Human Rights was unknown in context with disabled persons in different
International and Regional Covenants up to 2006. However, for the finst time when United
Mation adopted the standard rules for the persons with disabilities,” the rights of persons with
dizabilities were treated as human rights by thus providing a thought to treat the persons with
dizabilities not as objects but as subjects of rights and duties. The said standard rules however
were not binding, therefore it may be submitted authoritatively the nights of disabled persons
were not treated as human rights. A significant boon came to the persons with disability when
the United Nation adopted the International convention to {protect and promote) the Rights
and Dignities of Disabled persons, 2006 according to which, i&glhurita'rivel}r the rights of the
persons with disabalitics were treated as human rights. H}' ﬂ:i.ar:lh: language of human nghts
was specifically used to refer persons with disabilities "f.,ﬂ-hﬂ ufm: said UN convention.

International Humanitarian Law and the Humih‘"ﬂlghl: of the Persons with Disabilities

Though International Law, Intemational I-Iu:@‘i\ tarian Law and Human Rights are distinct on
their border lines yet the broad thu:tE,u:?nf the three laws remains the same for profecting
the human dignity and for nuatamah,!ﬁ::am and development throughout the world, There 15

one or the other way a nexus or relation amongst these three Laws.

From the plain reading of major sources of International Humanitarian Law, it may be
submitted that none of the convention of the protocols have special mention aboni the
language of human rights of disabled persons yet, the author argues though there is no
specific mention of the rights of diszbled persons in Intermational Humanitarian Law, but still
there 15 a relationship that could be established, while referring to Ar11, 12, 18 and 38 of the
recently adopted UN Convention for persons with disabilities, 2008." The said convention
came into force” when it was ratified by 20 countries as required by the provisions of said

* Section 2 (1)(d) of Humsn Rights Act, 1993 of India. Vidyavarthaka |
mh-rphnd by UNESCAP at Beijing on Diecember, 1993, Mysorg - !%;
* www. im, org/disahilities dafanlt, asprid=150{.

# 3" May 2008
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intermational convention to promote and protect the rights and dignities of Persons with

81

Disabilitics, India was one of the earliest country to ratify the sud convenion.

ArL11 of the UN Convention for the Disabled Persons states that Swtes Parties shall take, in
accordance with their obligations under intemnational law, including international
humanitarian law and international human rights law, all necessary measures to ensure the
protection and safety or persons with disabilities in situations of risk, mcluding situations or
armed conflict, humanitarian emergencies and the occurrence of natural disasters.

Thus. it may be submitted that in one way or other the Intemational Humanitarian Law and
Human Rights of disabled persons are related to each other by further reading of Art.12, 18
and 38 of UN Convention of disabled persons.

Poverty and Disability

Having mentioned the profile of disability statistics in the introduction, it would be
appropriate 1o discuss the relationship between poverty and disability. Firstly, it would be
necessary to know the main canses ﬁrdisahiliﬁ&sﬁﬁﬂhumaﬂ beings.

oy

Causes of Disability O

O
The causes of disability are pnvm;ﬁimlnutritiun. occupational hazards, wars, cimes and
traffic hazards. For the purpose is article emphasis 15 laid on poverty as a root cavse for
disabilitics in human beings guestion arises what do we mean by poverty? Of course,
the answer 1o the above said question depends upon who asks the question? How' the question
i5 understood by the respondent? And what is the response of the respondent?

Meaning of Poverty

Meaning of poverty as per UNDP Intemational Poverty Center { December 2006): As per ths
publication there are five clusters for the meanmg of poverty:

1. Income poverty
2. Poverty due to material lack or want
3. Poverty due o capability deprivation derived by Amartya Sen

4, Poverty due to multi-dimensional view of deprivation

" 30% Dcrober 2007,
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For the purpose of this article the meaning of povenly as laid down by a greal noble laureate
Dr. Amartys Sen establishes the relationship between poverty and disability. According o
him capability deprivation means “refer to what we oan oF connol de, can or canrot be. This
thclugdes but goes bevond material lack or want to include human capabilities, for example

skills and physical abilities, and also self-respect in socien, ™

In general, people with disabilities are estimated to make up 1o 15 to 20% of the poor in
developing countries.' A survey of people with disabilitics in India found that the direct cost
of treatment and equipment varicd from three days to two years income, with a mean of two

months. "
Problem of Poverty in Persons with Disabilities

Before discussing the UN model and legislative model of concept of reasonable
accommodation at workplace for Persons with Disabilities herein afier referred as PWDs,
The author submits that the utilitarian approach'’ which m%ﬁhlruialiun of consequences in
terms of additional costs and comparison of policies 1o d@u‘n: which reform will achieve
the best result for the least inpui to address the Eéiﬂ]lf.‘l‘l‘l of poverty in persons with
e T "D

disabilities. Q-

O

The meaning of the term ‘reasonable acc iy om' at workplace is understood differently
in different countries. In USA it is ca$?m ressonable accommodation. While in UK if is
called as ‘reasonable adjmnn:ntﬁ:‘“""-ﬁ'her&as, in Australia it is called as ‘reasonshle

adaptation.”
Reasonable Accommodation at Workplace for PWDs in USA

The term “Reasonable Accommodation st Workplace® for PWDs in USA is defined under the
Americans with Disabilities Act, 1990 as per sec. 101 (9) under Title | {Employment). The
United States Equal Employment Opportunity Commission (EEOC) has provided guidelines
to understand the meaning of reasonable accommodation and defined it as “Adapting the johs
site or job fimctions for o qualified person with a disability to enable an individual with a

disability 1o enjov equal employment opportunities, "'*

"' Regional wends impacting on the sinstion of persans with diesbilities: United Nations Beopoeic and Social
Commission fiar Asia and the Paciiic, 2003,

* Susan Erb & Rarbara Harriss -White, Outcast from social Welfare: sdubl disability, incapacity aud
development in rural south Indis, Books for Change, A Unit of Action Aid Kamataks Projeces 2002,

" Coined by Sir Jeremy Bentham in his work on Theory of Legiclations,

“[29] C.F.R § [1630.%] Appendix: Interpretative Guidunce.
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In USA the lesm reasonable accomimodation means and includes as follows:

Making existing facilities uxed by emplovees readily accessible to and usable by tndivichials
with disabilities; and Job restruciuring, pavi-time or medified work schedules, veassigmmeni
fo @ vacamt position, acquisition or moedification of equipment or devices, appropriale
adiustment or modificetions of examinalions, fraining materials or policies, the provision of
gualified readers or inferpreters, and other similar accommeodations for individuals with
disabilities,

Reasonable Accommodation at Workplace for PWDs in UK

The United Kingdom Disability Discrimination A¢t of 1995 legislates upon the duty of the
employers to make “Reasonable Adjustments”. This duty applies where any arrangement or
any physical feature on the premises of the emplover; place the disabled person concerned at
& substantial disadvantage in comparison with persons who are not disabled. In such a case it
is the duty of the employer, o fake such steps as it is-beasonable in all the circumstances of
the case so as to prevent the armangement or ﬂ:am@{i;:‘;diug to that effect.

;. o
Sub Section 3 of Paragraph 6 of the Act® ﬂ‘)_é?ii'ms examples of steps which an employer 1=
ired to take and comply with his duty
requ omply wi ﬁi{(‘

(i) Making adjustments equrmmm

{ii) Allocating m&{ﬁ-\%&ﬂm disabled persons duties to another person;
(i)  Transferring him to fill an existing vacancy

(iv)  Alfering his working hours

(v}  Assigning him fo & different place of work

(vi) Allowing him to be absent during working hours for rehabilitation, assessment

orF treatment
{(vii) Giving him or arranging for him to be piven training
(vin)  Acquinng or modifying equipment;
(ix}  Modifying instructions or reference manuals

(x)  Modifving procedures for testing or assessment

* The United Kingdom Disability Discrimination Act of 1993, IPAL
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ix1)  Providing a reader or inferpreicr
(xii} Providing supervision

It can be seen that the failure of an employer to comply with the duties imposed on him in
relation to a disabled person constitutes discrimination against the disabled person; unless the

employer can show his failure to comply was justified.
Reasonable Accommodation at Workplace for PWDs in India

The author of this article humbly submits that the term “Reasonable Accommodation at
Waorkplace® is not defined in the persons with disahilities (Equal Opportunities, Pratection of
Rights and Full Participation) Act, 1995 herein after referred as PWD Act, 1995, However, it
may be submitted that the concept of “Reasonable Accommodation at Workplace™ can be
construed inherently as per the provision sec, 47 of the PWD Act, 19935,

The term ‘*Reasonable Accommodation at Workplace' hn_'g_{c'-ri:r, is8 defined under the

provisions of *“The Rights of the Persons with Disahilitjﬁﬁf' 2013 hercinafter referred as
L

the RPD Bill 2013, N

o

O
Section 2(30) the propesed Rights of Persons with-Disabilities Bill, 2013 is very important
[or the reason that said section defines the W:mmb]: Accommaodation” which means:;

a. ‘where o provision, crilenon or EE#::: puts a person o whom one or more prohibited
grounds apply at a disadvaitage in relation to a relevant matter in comparison with
other persons, to take such steps as it s reasonable to have o take to avoid the
disadvantages;

b, where a physical feature puts a person to whom one or more prohibited grounds apply
at a disadvantage in relation o a relevant matter in companson with other persons, to

take such steps as it 15 reasonable to have to take to avoid the disadvantage;

¢. where a person to whom one or more prohibited grounds apply would, but for the
provision of an auxiliary aid, be put at a disadvantage in relation to a refevant matter
in comparison with other persons, (o take such sleps as it 15 reasonable to have to take
provide the auxiliary aid;

d. where clange (i) or (ili) above relates to the provision of information, the steps which
it is reasonable to have to take inchide steps for ensuring that in the circumstances
concerned the information is provided in an accessible format. .
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Limitation upon the concept ‘Reasonable Accommodation at Workplace through the

concept of ‘Undue Hardship® on employer

The legal duty to provide ‘Reasonable Accommodation ai Workplace' for PWDs al
workplace is subject to the concept of “undue burden/undue hardship® in USA, UK and India
upon the employer performing the duty, If the employer successfully demonstrates that i
would be a huge financial or cost burden for providing the facility of ‘Reasonable
Accommodation at Workplace' for PWDs, the emplover will be legally exempted from
discharging the duty of providing *Reasonable Accommodation at Workplace'.

Judicial Response (o Reasonable Accommuoedation ai Workplace

It will be appropriate to discuss few judicial decisions delivered across junisdictions for
further understanding the concept of ‘Reasonable Accommedation®. In a case that arose in
Canadian Junsdiction of British Columbia, the Supreme Court determines the relevance of

‘reasonable accommeodation” in context with undue hardship.
s

British Columbia (Public Service Employee _g_é.t&iim Commission) v. British Columbia
Gravernment and Service Emplayees’ ﬂﬂfq!‘l'.h.:hl& case dealt with a gnevance by a female
forest fire fighter, Tawney Meionn, wl‘?ﬁhs dismissed from her job because she failed one
aspect of & mimimum fitness stand tahlished by the Government of British Columbia for
all fire fighters, After Ms, Mq:_@__t%‘ had been performing the duties of a fire fighter for three
years, the respondent adom’g@a new serics of fitness tests, including a runnimg test designed
o measure serobic fitness, Afler failing the 1est and losing her job, Ms. Meiorin complained
that the aerobic standard discriminated against women in contravention of the British
Columbia Human Rights Code, as women generally have lower acrobic capacity, and she hid
sufficiently demonstrated she could perform the dutics of her job safely and effectively, The
Government of British Columbia argued that this aerobic standard was a Bona Fide

Oceupational Requirement Test (BFOR) of the fire fighter position.

Omn appeal, the Supreme Court determined that the acrobic standard was not a valid BFOR. In
reaching this conclusion, the Court considered the traditional approach, which analyzed cases
differently depending on the mitial determimation of whether the discrimination was direct or
adverse coffect. The Court found the differing analysis in the traditional approach was
inappropriatc. N concluded that the distincton between  direct and adwverse effect

"BCGSELU, 1999 (3) S.CR3
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discrimination was artificial, difficull 10 characlerize accuratcly and inconsistenl with the
purpose of human rights legislation. The Court also indicated that the old approach led to
inconsistent outcomes, legitimized sysiemic discrimination, and created a dissonance
between human rights legislation and the Charter of Rights and Freedoms. The Court
therefore rejected the traditional approach and established a unificd test for BFOR defenses 1o
be applied in all cases of direct or adverse effoct discriminstion.

This unified test asks the following questions:
* Is there a standard, policy or practice that discriminates based on & prohibited ground”

* [id the employer adopt the standard, policy or practice for a purpose rationally
conmected to the performance of the job?

» Did the employer adopt the particular standard, policy or practice in an honest and
wood faith belief that it was necessary in order to fulfill that legitimate work-related

purpose? .r‘i‘.‘“?

3

* s the standard, policy or practice masﬂmgimétcssary in order to fulfill that
legitimate work-related purpose? {?_“:}'J

This last element requires the employer o s}ﬁa'th-al the standard, pelicy or practice adopted
is the least discriminatory way 1o achie purpose or goal related to the job at issue. It
includes the requirement to dmu‘&ﬁm that it 15 impossible to sccommodate individual
employees without imposing undue hardship on the employer.

In a case that arose from United States namely Carofyn Combbel]l v. North Caroling
Bepartment of Transportation Division of Motor Vehicles" petitioner was employved by the
respondent employer to work with stolen vehicle records are kept in open files and files were
kept on the shelves not in filing cabinets.

The petitioner as suffering from Asthma rght from her childbood. The petitioner due (o the
nature of job was exposed to severally allergetic to dust and paint fumes, Doctors treating to
petitioner advised her to use face mask while at work, however, the petitioner refused to
follow the advice. The petitioner re-allotted the respondent emplover 1o transfer her to other
job. Whereas the emplover respondent offered the petitioner that she could be provided a
heap filter maching for which the petitioner refused, The petitioner conducted she was a

"7 [155] Nic. App [652,575] S.E. 2™ 5 L, C, 2003,
L
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qualified individual with a disability and was discriminated by the employer leading 1o her
termination, While the employver contended he had provided reasonable accommodation at
work place to the petitioner. The Court of appeal on the basis of factz and evidence deposed
came to the conclusion that the respondent had failled to reasonably accommodate the

petitioner since the emplover did not transfer the petitioner o other job.

In another case Borksky v. Valley Central School Distric'® the plaintiff was a teacher who
experienced memory and concentration problem. She asserted that she could do her work
well if she was provided with a teacher aid to assist in maintaining classroom contral. The
Court granted the request, since the emplover had refused to provide the necessary teacher

amid a5 messure of reasoneble accommaodation.

Aguin in Mentolete v, Bolgar™ the ninth Circuit Court reversed a District Courts holding in
favour of a decision by the postal service to prohibit a woman with epilepsy from working
with a letter sorting machine. The Court observed that the women had done her work well
.
safely and efficiently and the epilepsy was mntml]@with medication, hence the woman was
reinstated.
,_:}Qf

In yet, another case of Marnifield v. B supervisor referred to female subordinate as
“crazy and insane” and said that ;.Iui’\went to psychiatric unit of a hospital because she
suffered from nervous brtal:dmm\l'h: Court felt that this language was not sufficient 1o
terminale the services of thg Enfplnj.-'ee

In a fast changing and a complex world, one is prone to believe that mental problems will be
on the increase and it will make the tusk difficultl to determine whether ot s mental break
down or reaction arising out of work place to determine whether accommodation is possibic

OF moL

In an mterssting case that arose from Brntish jurisdiction was demonsteated m the caze of
Archibald v. Fife Council’’ In brief, the facts of this case were that Susan Archibald was a
road sweeper for Fife Council. After routine surgical procedure she became unable to walk
and was unable to do her job. She was placed on the Council’s redeplovment list, She necded
to be redeploved 10 an office-based job because of her disability. The Council's redeplovment
policy allowed redeployment without competitive interview to posts of the same, or a lower

# [63) FAd [131] 27 Cer 1095,

'* 767 F.2d 1416 9™ Cir 1985

T IAD Cas, (BMA) 1584, 1588 MDA (11009935,

M 2004 IRLR (6510 H L. P PAL
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pity grade. Mrs. Archibald’s pay was a slightly lower rate than the lowest grade of pay for
office-based jobs, which meant that she was techmcally seeking a promotion. Consequently,
she had to undergo competitive interviews in respect of her applications for office-based jobs.
The applicant applied for a large nomber of jobs but, despite having the necessary skills for
office work, she was unsuccessful in obtaining a position. She attributed this to her manual
work background, not her disability, Mrs. Archibald's Case was that when she becomes
unable to do her existing job, consideration should have been given to transfermmg her 1o an
office-based job that she could do. This did not happen because of the redeployment policy.
She was eventually dismissed because she was incapable of carrying cut her job. Consequent
1o ber dismissal Mrs. Archibald brought & disability discimination claim in the Employment
Tribunal for failure to make reasonable adjustments and less favorable treatment for a reason
related to disability, The Employment Tribunal dismissed her claim on the ground that
reasonable adjustment proposed constituted more favorable treatment and this was not
permissible under the Disability Discrimination Act, 1995, she then appealed to the Scottish
Employment Appeal Tribunal. There also her appeal mfﬁis'ﬁiissad. Further she appealed to
the Court of Session. This Court decided that if someong becomes disabled and is no longer
able to carry out the essential functions of their ETlﬂiﬂ does not constituie “an arrangement
made by or on behalf of an emplover™ for “H::_WEt of reasonable adjustment provisions of
Digability Discrimination Act, 1993, She._.!q_iu;mate]y knocked ai the doors of House of Lords
and to her great surpnse and to tﬁ_?:' surprise of all tnbunal earlier House of Lords
unanimously allowed her appeal mﬁ'—l.uhi down the following important principles:

Right to Food as Human Right to address Malnutrition

By now sufficient jurisprudence has evolved transforming different models and nghts for
protecting the life and dignity of persons with disability at the United MNations level. This is
evidence from the fact that the approach for protecting the nghts, life and dignities of persons
with dizability transformed from charty model to medical model and from social model to
right based model so also the transformation began with right based model to human nights
muodel ultimately leading for treating the issue of “disability as a human right’.

There 15 a close nexus between right to food and addressing the problem of poverty. When a
man is fed well 1n society 60% of his poverty 15 solved. When the problem of poverty is
solved the problem of malnutntion 15 alse solved to greater extent. Therefore, there 15 a need
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1 focus and throw light on international and domestic standards for providing right to food in

context with disability,

Right to Food as a Human Right issue

The right to food s guaranteed in the International Covenant on Economic, Social and
Cultural Rights (ICESCR), Convention on the Elimination of all Forms of Discrimination
Apainst Women (CEDAW Convention}, and the Convention on the Rights of the Child
(CRC). Article LI{]1} of the ICESCR includes adeguate food as a component on an adequate
standard of living and Article 11(2) refers to *the fundamental right of everyone 1o be free
from hunger.” The CEDAW includes adequate nutrition as part of an adequate standard of
living in Article 14, Amicle 24 (2} (c) of the CRC specifically mentions rights 1o both food

and water,

In General Comment No.12, the ICESCR confirms that the right 10 adequate food applies 1o
everyone without discrimination and “is nfcnwialciﬁdj?ﬁnanc: for the enjoyment of all rights."
&

Though the above said International Eta?dil:'cl_ provision do not use the word persons with
disabilities in their provisions but s}r_i.lfh.'inuu]d be construed that the provisions do apply to
persons with disabilities. For wﬁg\ip-lc, the general comment on ICESCR not only ensure
right to food without any di@%!inatic:n but alse signify that there should be physical access
1o the nght to food for in end young children, elderly people the physically disabled the
terminally ill and persons with persistent medical problems including the mentally ill,

As earlier mentioned right to food by now is a human right issuc, so also by adopting the
United Nations Convention (to promote and prolect the rights and the dignities) of persons
with disabilities 2008, the rights of persons with disabilities are treated as human rights issue.
In this context it is worth to discuss how the United Nations Convention on the Rights of
Persons with Disabilities (UNCRPD)} promotes the right to food, and livelihood, right to
health for addressing the problem of malnutrition.

Article 7 of UNCRPD: Children with Dizabilities
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I States Parties shall taoke ofl necessary measures to ensure the full enfoyment by
children with disabilities of all kuman rights and fundamental freedoms on an equal
hasiy with other children,

2 In all actions concerning children with disabilinies. the best interests of the child shall
be a primary congideration.

3. Siwates Parties shall ensure that children with disabilisies have the right to express
their views freely on all matters affecting them, their views belng given due welght in
accerdance with their age and maturity, on an egqual bazis with other children, and to
he provided with disability and age-appropriate assistance o realize that right.

Article 10: Right to Life

States Parties reaffirm that every human being has the inhevent right to life and shall

fake all mecessary megsures fo enmsure iy effective enjoyment by persoms with

dizabilivies on an equal basis with athers. \
__1;".'-.
.
Article 25: Health =&

d
D of the highlighis of the aforesaid article ﬂq?_l’;’ of UNCEPD is that the state should
FPrevent diseriminatory denial of health care alth services or food and fluids on the basiz
of disability. t?g-
-Q-..
D aa

India is one among the earliest mmﬁf:ries in the world 1o sign™ and ratify™ the UNCRPD. By
doing so, India has taken a lead in fulfilling the obligation set by UNCRPD at domestic level.
It will be now appropriate to focus the Indian response on the implementation of policies,

laws and programmes in addressing the issue of malnutrition.

Yet another significant development in the area of persons with disability jurisprudence is by
wiy of enacting the Persons with Disabilities (Equal Opportunities, Protection of Rights and
Full Participation) Act, 1995 hersinafter referred 35 PWD Act, 1995, At domestic level
malnutrition 15 an age-old problem in our country, The problems ansing out of malnutrition
lead to different elements both in children and adults. The cause of disability is due to the
problem of malnutrition. The PWD Act, 1995, obligates upon the State to take care of both
the mother and child before and after the delivery. Section 25(F) of the PWD Act, 1995,

2 India signed UNCRPD on 0™ March 2008,
2 India stgned UNCEPD on 30* Octaber 2008, P
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muakes it incumbent upon the approprate Governments and local authoritics 1o “take measurc

for pre-natal, peri-natal and post-natal care of mother and child.”

Another significant development in the area of Persons with Disability jurisprudence was by
way of introducing The Rights of Persons with Disabilities Bill, 2014™ for the purpose of
fulfilling the implementation of United Nations Convention on Rights of Persons with
Digahilities, 2008, Sec. 23 of the smd Bill, 2014 provides that the appropriate Government
shall, within the limit of its economic capacity and development, lormulale necessary
schemes and programimes to safeguard and promete the right of persons with disabilities for
adequate standard of living. Further the said Bill, 2014 seck to protect the children and

women for seeking support from the government for making a meaningful fiving.

Conclusion

In the present era, the human rights refers to more than mere cxistence with digmty. The
International Institube of Human Rights in Suas@%ﬁ. divides the human rights into three
generations. First-generation human rights mﬁﬁmﬂsm:ntully civil and political in nature, as
well a8 strongly individualistic in nun:mt?lhﬁ' Second-generation human rights are basically
cconomic, social and cultural in natupé: they guarantee different members of the citizenry
with equal conditions and trea 1 the Third-generation human rghis refers o the right ©
sel f-determination and ngh} E@hﬂnmml

L%

As a consequence, with the expansion of scope of human rights, the ambit of safeguarding
the rights of Persons with Disabilities also increases, as a result, the judiciary should tml
mare to prevent the violation of human rights committed against PWDs

Ultimately after many ups and downs the Indian judiciary is playing a role mcomparable in
the history of judiciaries of the world. It must, therefore, prove itself worthy of the trust and
confidence which the public reposes in it. The judiciary must not limit its activity to the
traditional role of deciding dispute between two parties, but must also contribute to the
progress of the nation and creation of a social order where all citizens are provided with the
basic economic necessitics of o civilized life, viz employment, housing, medical care,

cducation e, as this alone will win for it the respest of the people of the country.

* February, 2014 {n Ragyasabhs.
P
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The judiciary has always made concrete efforts to safeguard Persons with Disabilities agunst
the exploitative tendencies of their employer by regularizing their working hours, fixing their
wages, laying down rules about their health and medical facilities. The judiciary has even
dirceted the states that it is their duty o create an environment where the PWDs can have
opportunities 1o grow and develop in a healthy manner with full dignity i consensus of the

mandate of pur constitution

The Supreme Court made laudable directions and suggestions in many instances to protect
basic rights of PWDs, unfortunately these directions and suggestions are not followed and
implemented by the govemment machinery effectively. In this regard, the performance of the
Indian Judiciary stands out as a signal contribution to the implementation of human rights
generally and that of rights of PWDs
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A STUDY ON LEGAL RIGHTS OF DISABLED PERSONS IN INDIA
Dr. Borcgowda S.B'

Absiract

Persons with disabilities, especially those who live on the intersection of different socio-
cultwral identities, face an extra layer of challenge that erodes away al least a part of whatever
other privileges they may have been born with. In the absence of proper implementation of
existing laws and guidelines, their disahilities, both physical and mental, pose many hurdles
to their day-to-day activities, and impact different elements of their lives ranging from
education and employment fo transportation and accessibility. Our Government enacted
plenty of legislations especially to provide rights for disabilities. Without rights it's very
difficultl to survive in the universe, because we are human beings. Therefore now dayvs for
protection of disabilities government provide several rights through legislation. Constitution
treated as a supreme law of the land; even some provisions of Indian constitution also protect
the nghts and interest of disabled persons. The main aim of this article is to find to who is
called disabilities, what are the rights are available to disabilitics, what are the legislations are
there for protection of disabilities and role of judictary for protection of disabilities in India.

Key Words: Disabilities, Legislations, Rights, Judiciary, Constitution.
Introduction

Todsy where we cannot reach out cvery normal child, how can we reach out to every person
with disability? It is thus that provides an inspiration with great significance (o do research on
the persons with disabilities who have been excluded and segregated from main stream of
society. The doctrine of pity and care became irrelevant when the families especially the joint
families disintegrated due to the emergence of industrial revolution. The members of the joint
family who showed concemn to people with disabilities had to migrate from rural areas 1o
urban and city areas in search of employment in factories, ultimately leaving the persons with
disabilities in the rural areas. The disintegration of the joint family svstem leads to the
treatment of the persons with disabalities as a social problem. Human Rights junsprudence

! Assistant Professar, Vidvavardhaks Law College, Mysans,
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has played a prvotal role in wranscending traditional prejudices into meamngful stattory
rights.

Employment of persons with disabilities snd spplication of varions aspects of lsbour and
human rights laws is studied in depth for carrying out the research to examine whether the
gxisting labour legislations and human rights laws under special enaciments are in
consonance with intemnational standards to promote employment and o0 ensure &8 measure of
reasonable accommodation at work place for the disabled persons across jurisdictions.

According to the census, conducted in 2001, India has 2.19 crore disabled persons. However,
according 1o some experts the number of Indians with temporary and permanent disability
could be az 50 million. This indeed poses a great challenge o the Indian society to provide
work and oppomunities to the disabled persons. The author of this book himseli being a
visually challenged person depicts to what extent UNO directions have been sccepted and
applied in India and other democratic countries of the world for promoting equality, equul
opportunitics and full participation of persons with disabilitics in different spheres of
activities.

The National Human Rights Commission of India has brought out a very nsefil material in
the form of the Disability Manual in 2005°. This manual provides & very useful material for
understanding the Indian Law and the deam efforts met in giving us sufficient knowledge
ithout the development of the subject in our country.

[ndian Constitution Laws

The constitution of India provides hope and source to millions of its citizens. Through a
highly democratic process the constitution atempts to provide relief to every class of persons.
It provides for the equality and alse how equality can be achieved for those who have been
suppressed for countries. The social engineering which the constitution of India attempts to
achieve covers, the scheduled caste and scheduled tribes the backward classes, the minorities
and all others who have been not received justice for many years given the unequal status of
individual and zuppression of some by others in the quest for achieving supeniority in the

: Disability Manual, 2005 Details
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society. The sources of hope of every citizen in this country is lard down thus, “sccure to all
its citizen's, justice, socinl economic and political, liberty of thought, expression, belief, fiith
and worship; equality of status and of opportunity and to promote among them all fraternity
ussuring the dignity of the individual and the unity and integrity of the nation™,

The process of achieving equality is not easy. When for centuries and centuries people have
suffered and kept in a state of utier backwardness. It will take some time for total equality to
be achieved in India. Under Article 14 of the constitution, right to equality is provided to all
citizens in the form equality before law and equal protection of laws. Under Article 15 and 16
of the constitution discrimination on grounds of religion, race, caste, by providing powers o
the state to frame any law or make provisions for reservation of appointments or posts in
favour of backward c¢lass of citizens. Over the years the supreme court of India and other
couris have been strived their best to interpret the provisions of the constitution in such a way
s0 as to provide maximum benefits to the deprived classes. The same can be applied to the
case and to the cause of disabled persons. They toa have suffered from centuries for no fault
of theirs just as the other unfortunate suffering classes. The disabled persons tpo require
support and encouragement (o give their best to their country,

The decision of the supreme court of India in frdra Scowlmey and others v. Union of India’, is
highly relevant and important for persons with disability in the context of Article |4 of the
constitution, which does not specifically cover reservation i favour of disabled persons. The
cotirt held follows:-

Mere formal declaration of the rght would not make unequal equal. To enable all to compete
with each other on equal plane, it 13 necessary (o take posilive measure 0 equip the
disadvantaged and the handicapped to bring them level of the fortunate advantaged. Article
14 and Article 16(1) no doubt would by themselves permit such positive measures in favour
of the disadvantaged to make real the equality. In contrast to the above cases the Supreme
Court decision in Narendra Kinar Chandla and other v. State of Haryana® did not come ap
to the expectation of person suffering from disability. In this case a person who acquired
disability during his service was reduced in rank because of the disability. He challenged this
before the Punjab and Haryana High Court, which dismissed his petition. He then filed a

! ATR 1993 SC 477: 1992 Supp. (3) 8CC 217
* AIR 1995 SC 519: {1994) 4 SCC 460k 1994 SOC (L&SHR2
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Special Leave Pettion before the Supreme Court, the court justified the act of reducing his
rank but retained the higher scale which he was drawing earfier. Though this decision gave
some relief to the person with disability, the Supreme Court had a great opportunity to
expound the law in favour of disabled person, [t should have taken this opportunity to énsure
that disabled persons are not made to suffer because of disability suffered during a course of

employment,

The directive principles of state policy have also the fondamental duties that provide the right
direction to the state to profect the of the disabled person. Article 14 declares that, the state
shall, within the limits of its cconomic capacity and development make effective provision
for securing the nght to work, t© education and o public assistance in cases of
unemployment, old age, sickness and disablement. Article 46 lays down an obligation on the
state o promote with special care the educational and economic interests of the weaker
sections of the people. and protect them from social injustice and all forms of explanation.

The enforcement of the protection of Hunan Rights Act, 1993 has opened the door for
treating disability as @ Human Rights issue. India has ratified the intemational covenant on
Economic, social and cultural rights and also the international covenant on civil and political
rights which together lay down the foundation of protecting human rights m India. The
Mational Human Rights Commission and also the State Human Rights Commissions have
done their best to ensure that the rights of the disabled person are taken very seriously and the
state does its best to help them in employment, health and professional training. Under the
Constitution the disabled have been guaranteed the following fundamental nghts:

*The Constitution secures to the citizens including the disabled, a night of justice, liberty of
thought, expression, belief, faith and worship, equality of status and of opportumity and for
the promotion of fratermity.”

In India, for a long time, disabled individuals were considered a liability and were subjected
to stigmatization and discrimination. However, around the 19805, it was felt that disabled
people must be provided with an opportumity to participete in socictal development.
Governments, NGOs, and society al large realized that disability was a medical condition
which could be addressed through appropriate rehabilitation. 'With the UN declaring the
1982-1992 periods as the Decade of Dusabled Persons, the rehabalitation muvﬂn:nl!g'lnt &
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further boost. The Decade of Disabled Persons played a key role in improving the status
of disabled people. Emphasis was laid on improving educational and employment status and
raising more funds for the disabled.

The Indian Government set up the Rehabilitation Couneil of India in 1986 with the aim of
facilitating the rehobilitation of disabled people. Furthermaore, the National Policy on
Disability was adopted in 20009, This comprehensive policy focuses on critical areas such as

education, employment, social security, elc,, for the disabled. The Rights of Persons with
Diizabilities Act, 2016 aims to provide certain rights 1o disabled people and protect them from

social stigmatization and discrimination.

Ohbjectives of Rights of Persons With Disabilities Act, 2006

The primary objective of the Act is to ensure that disabled people enjoy their right
to equality and ar

¢ able to live a dignified and respectiul life.

The Preamble of the Act provides that it is aimed at protecting disabled people
fromn all sorts of discrimination, The Act secks to ensure the full social, political,
and economic participation of disabled people.

Thiz Act promotes inclusive education and provides employment safeguards for
disabled people, Thus, it aims at empowering disabled people through inclusive
growth and active societal participation,

Rights of Disabled Persons

Chapter 11 of the Act deals with the rights of disabled people. Disabled people have been
contferred with the following nghts:

1.

They have a right to equality and protection from discrimination. They cannot be
discriminated against due to their disability, The appropriate government s
responsible for ensuring that the dignity and integrity of the disabled persons is not
violated.

. The disabled persons have a right to live in the community and the government is

responsible for protecting them from being forced into living in any specific

Arrangerment.

AL
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1. The desabled persons enjoy egoal rights and cannot be forced into undergoing
infertility medical procedures.

4. The Central as well as the state elections commissioners are responsible for
enguring that the polling booths are accessible to disabled people.

5. The disabled persons are to be protected from violence and exploitation. They
cannot be subjected to any degrading or crucl treatment. Disabled people cannot be
forced to be the subject of research without their consent. In case of any natural
disaster or emergency, they have equal rights to safety and protection. Section
(2} of the Act provides that if any registered organization believes thit an act of
violence or abuse is likely to be committed against a disabled person, then the
registered organization must give such mformation to the Executive Magistrate
having the requisite jurisdiction.

fr. Section 38 of the Act provides that where a person suffering from benchmark
disability believes that he is in need of high support, he can make an application
for such high support to the notified authonty, An application in this regard can
also be made by any other person or organization on behalf of the disabled person.
Such an application is to be forwarded to the Assessment Board, which will assess
the application and submit a report to the concemned authorty. The disabled person
would then be provided high support on the basis of the report and the relevant
government schemes.

7. The Act also provides that if an employee acquires 8 disability while he 15 in
service, he may not be dismissed or removed from employment He may be
transferred to another suitable post but the pay scale cannot be reduced.

Educational Safeguards For Disabled Persons

Chapter 11 of the Act deals with the education of disabled children. Section 16 of the Act
imposes a duty on government funded educational institutions to provide inclusive education
to disabled children. Educational institutions are prevented from discriminating against
children suffering from disabilities and are required to provide education, sports and
recreation facilities to the disabled children, provide them with reazsonable accommodation,
make the campus more accessible to them, ensure that dead and blind children are imparted
education using appropriate means of communication and suitable pedagogic means, provide
themn with transport facilities and monitor their participation and progress.
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Section 17 aims at prometing inclusive education. It provides that the government and the
local authorities are responsible for setting up training institutes and for training siaff and
professions on how to promote inclusive education. Children with a benchmark disability are
entitled 1o free books and other leaming matenals until they attain the age of 18 years.

Section 32 provides for a 5% reservation in all government higher education institutes and
those cducational institutes that are beneficiaries of government funds.

Skills, Development and Employment of Disabled Persons

The Act makes special provisions for the promotion of skill development and employment of
disabled people. Under Section 20, discrimination against disabled people in matters reluted
to employment is specifically prohibited. The govermment establishments are mandated to
provide them with reasonable accommodation and are prohibited from reducing the ranks of
thoze employees who acquire disability during the work. Disabled people cannot be denicd
promotion merety on grounds of disability,

Section 21 mandates every establishment to notify an equal opportunity policy and the same
has to be registered with the Chiet or State Commissioner.

Section 23 requires every estiblishment to appoint a grievance redressal officer and 1o inform
the chief commissioner or the state commissioner about the same. Any person can approach
the officer and complain about the discrimination done by the establishment on the grounds
of disability. The redressal officer has to maintain a register of complaints and the enguiry
into every complaint has to be completed within two weeks of registration.

India is known all over the world for her trust in demecracy and human values. Though India
has been influenced by international and regional disability law reforms but still the mle of
the Indian family cannot be miled out for reason that family was the very first basic umir that
protected and promoted the rights of the disabled persons. We can also draw some inference
of pity shown by some kingdoms that ruled our country for example, Kautilya, the renowned
political economist of the mawrya period and author of Arthasastra enjoined the king to
provide the orphans, the aged, the infirm, the afflicted and the helpless with maintenance. In
the history of rights of persons with dizabilities in India, the right 1o food features for the first

21 L
Wi haka Law Callege
Mysoie - 570 001




time in People’s Union for Civil Liberties union of India and Others’. In its interim order
dated 23™ July, 2001 the court asked the Government to include persons with disubilities in
all schemes targeted at poorer sections of the society.

While disabled people have the right w take their own legal decisions, this Act also envisages
& situation where a disabled person might face difficulty in making legally binding decisions.
For such a case, Section 14 provides for the concept of a limited guardian, The limited
guardian is to help the disabled person and can take legally binding decisions on their behalf
Limited punrdianship implies joint decision making berween the disabled person and the
guardian an the basis of mutual trust and understanding, Such a guardian can be appointed by
the District Court or any such authority notified by the State Government. The disabled
person has a right to appeal against such an appoimtment by the designated authority, No
person including the disabled irrespective of his belonging can be ftreated as an
untouchable. I would be an offence punishable in accordance with law as provided by
Article 17 of the Constitation. Every person including the disabled has his life and liberty
guaranteed under Article 21 of the Constitution. Persons with disabilitics face a range of
barriers o employment opportunities, most significantly discrimination and stigma, lack of
accommaodation, lack of accessible transport, amd denial of education andfor vocational
training. Persons with disabilities have the same rights as all people to non-discnmination,
access, and equality of opportunity, inclusion and full participation in society. These are the
bagic principles underlying the Americans with Digabilities Act and the Convention on the
Rights of Persons with Disabilities,

Conclusion

People with disabilities are also more likely to look social separation, which carrics its own
health risks, including increased risk of death. “When & person's disability includes flexibility
damage, onc issuc that can anse is increased physical and social isolation. Al modern era our
government enacted different laws for protection of disabled person’s nights and their
interest, but not only from the law we cannot protect the disabled persons and give the justice.
Today government should make new schemes for disabled persons for their benefit. When
they enjoy their life according to common man, then only we can give the justice for Article

¥ ATH 2000 SC 530
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14 of the constitution of India, it means Right to Equality, Now a day’s disabled person’s
faces lack of svailability of special schools, sccess to schools, trained teachers, and
educational materials for the disabled. Even though many disabled adults are capable of
productive work, disabled adults have far lower employment rates than the general
population. T come out from this problem Government or state should put lot of effort to
remove lack of problems of disabled person, because even disabled person is also valuable

human beings in the society.
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Foreword

There has been a sweep change not only in India but alse in the
International Arena in regard to International Arbitration. There
have been many statistics and surveys from highly recognized
institutions such as the Queen Mary Intemmational Navigation
Service, the Singapore International Arbitration Centre's Report
which recommend Intemational Arbitration to resolve the Cross-
Border Disputes. International Arbitration is one among the most
exciting and fascinating field promoting the conversant Law
Practitioners to be in. India is among the fastest growing economies
and one of the most favoured Foreign Direct Investment
destinations. It is thus also a jurisdiction from which a fair bit of
International Arbitration work emanates.

In this context, | am very happy to see such an excellent Indian
Book covering the full spectrum and International Arbitration with
a special focus on the Indian Perspective. The Book balances the
Practical and the Theoretical aspect which will help demystify the
inner workings of Arbitral Institutes. 1 am sure, that the Book will
be well received not only within the Domestic four comners but
internationally as well. It provides a Comprehensive coverage of
the Basic Principles and Legal Doctrines and the practice of
International Arbitration. It contains a systematic and concise
treatment of all the aspects of the Arbitral Process including the
International Arbitration Agreement, Law of Limitation in Arbitral
Proceedings and Judidial Intervention in Arbitral Awards etc. The
Book addresses both International Commercial Arbitration and the
related fields of Investment and the state-to-state arbitration and is
an essential reading for any Practitioner, Academician and the
Student of International Arbitration seeking a complete
introduction to the field,



A Critical Study on Advantages of
International Commercial Arbitration

Dr. Boregowda 5.8
Assigtan! Professor, Vidyavardhaka Law College, Mysuru

Introduction

Arbitration is a procedure in which a dispute is submitted, by
agreement of the parties, to one or more arbitrators who make a
binding decision on the dispute. In choosing arbitration, the parties
opt for a private dispute resolution procedure instead of going to
court. Rapid globalization has meant a corresponding growth in the
volume of international contracts with clauses providing for
international arbitration. In international trade and commerce,
arbitration has become exceptionally strong and widely accepted as
a means of resolving disputes. In modern era more than 90% of all
international contracts are governed by an arbitration clause, In this
article discussed about role of arbitrator in solving disputes, merits,
demerits of international commercial disputes and importance of
international arbitration in 21* century. As the focus of the world
economy has tilted towards the higher growth economies in
emerging markets, the disputes brought to international arbitration
are increasingly drawn from trade with and between emerging
economies, While nalional courts and systems of national law are
confined within national boundaries, the danger is that a dispute
relating to modern global business will be subject to the courts of
different countries engaged in parallel proceedings, or having
difficult and lengthy proceedings concerned with the question of
which courts have jurisdiction. All of that, with appropriate
forethought, can be avoided with well-drafted arbitration clauses
giving an international arbitral tribunal as wide a jurisdiction as
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. ay, nere 18 scope for exploiting the enormous
advantage of having all relevant aspects of the dispute considered
in one arbitral forum, and for the arbitral tribunal to have
appropriate powers over the entirety of the issues in dispute,

In modern era the market has globalized more and more and as a
result of the growth of international business, the number of
international transactions has increased and gained a significant
importance in the last decades, Even if a transaclion or a contract is
planned well, still it is possible to face some disputes. Parties
should consider this possibility beforehand and therefore there is a
considerable need for including dispute resolution mechanisms in a
commercial contract.

The main forms of commercial dispute resolution are; negotiation,
arbitration,  litigation and  alternative  dispute  resolution
mechanisms such as condliation. mediation and mini-trials. Each
method of dispute resolution has its own distinet features and
advantages. This article will only deal with one type of commercial
dispute resolution: arbitration. Arbitration is a consensual private
process, in which parties refer their disputes to a third person, an
independent arbitrator, which they have selected to make a
decision based on the evidence and argument presented before
them.

International commercial arbitration treaties have been collected in
a number of resources. The Electronic Information System for
International Law (EISIL) maintains a section on International
Commercial Arbitration containing links to the texts of several
major Ireaties and other resources on international arbitration,
including the Convention on the Recognition and Enforcement of
Foreign  Arbitral Awards, the Furopean Convention on
International Commercial Arbitration, the Inter-American
Convention on International Commercial Arbitration, and the Inter-
American Convention on Extraterritorial Validity of Foreign
Judgments and Arbitral Awards. ASIL's Electronic Resource Guide
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to International Commercial Arbitration also contains a section on
International Agreements, Conventions, and Treaties that includes
links to the texts of a number of treaties, ncluding regional
multilateral and bilateral investment treaties. The International
Council for Commercial Arbitration provides links to regional and
international arbitration treaties,

International commercial arbitration is a method of resolving
disputes through an arbitration proceeding heard by one or more
arbitrators, instead of pursuing resolution of the dispute through an
applicable court system. There are many reasons why parties may
prefer arbitration to litigation. One, parties may wish to avoid the
high costs of litigation, the uncertainty of proceedings in foreign (to
the party) court systems and laws, and the potential difficulties in
enforcing foreign judgments. Two, arbitrations are normally
binding and usually do not allow for an extensive appeal process,
Three, arbitral awards are normally confidential, unlike most court
decisions issued in litigation. Finally, the parties to the dispute
traditionally select the arbitrators to hear the dispute--which allows
for the selection of arbitrators well versed in the subject-matter of
the dispute at issue.

International commercial arbitration is defined not only by whether
arbitration is involved, but also whether the arbitration is
“commercial”, Therefore, Part 1 continues by discussing the
development of “commerce” in the context of international
commercial arbitration and why the concept of commerce is
important in investment arbitrations. You will then learn what
makes arbitration intermational, particularly in the context of the
UNCITRAL Model Law on International Commercial Arbitration.

Parties normally choose ICA to resolve disputes when drafting
contracts and other agreements—a clause selecting the institution or
arbitral rules to be used in any future disputes can be added to the
agreements during negotiations,

;
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Historical Development of International Commercial
Arbitration

The concept of arbitration as a method of dispute resolution was
historically a simple self-regulated system. It was very common
that two or more traders, in dispute over their commercial
relationship, would tum to another person to act on their behalf in
finding a solution to their dispute. However, international
commerce cannot stay within national boundaries and intemational
commercial arbitration crosses borders.

The Geneva Protocol of 1923, which was the first protocol on
arbitration clauses, provided a basis for the international
enforcement of arbitration agreements and arbitral awards. The
Geneva Protocol of 1927 extended the scope and the United Nations
Convention on Recognition and Enforcement of Foreign Arbitral
Awards (the ‘New York Convention’) of 1958, which was the first
major contribution made by the United Nations te international
arbitration, strengthened these provisions. The establishment of
these international treaties, most importantly the New York
Convention, was influenced considerably by arbitral institutions
such as the London Court of International Arbitration founded in
1694,

The MNew York Convention has been ratified by many trading
states, by 142 of the 192 United Nations Member States, and it
obliges them to recognize and enforce both international
commercial arbitration agreements and arbitral awards. In recent
years, there have also been efforts to harmonize national laws
relating to international arbitration, The UNCITRAL Model Law
which was adopted by the United Nations Commission on
International Trade Law in 1985 is the other important contribution
made by the United Nations to international arbitration and it
provides a simple and clear form for the arbitral process from the
beginning to the end. .

Intesnational Arhitration: Comemporary lssnes and Chnllenges 3

It is generally agreed that arbitration is a particularly suitable
method for the resolution of disputes arising out of commercial
relationships. Accordingly, there have been many developments in
terms of the Arbitration Law both in national laws and in the
international area in the last decades.

A growing number of international contracts provide for disputes
to be referred to arbitration. In light of this trend, several countries
(including India) have undertaken a rapid expansion and
development of their arbitral law to make it more accessible and
flexible for foreign investors, Since one of the purposes of
arbitration is more or less to provide for greater party autonomy,

parties are generally more free to agree the procedures governing
their arbitrations, including the seat of that arbitration.

Principally, arbitrations are either institutional (i.e, adhering to
institutional rules), or ad-hoc (i.e., governed by the statutory regime
of the arbitral seat). Certain mandatory (statutory) rules still apply
to an arbitration governed by institutional rules. Popular
institutions that provide a procedure for international arbitration
are the London Court of International Arbitration {LCIA), the
International Chamber of Commerce (ICC), and the Singapore
International Arbitration Centre (SIAC).

Arbitration must be founded on the agreement of the parties. Not
only does this mean that they must have consented to arbitrate the
dispute that has arisen between them, it also means that the
authority of the arbitral tribunal is limited to that which the parties
have agreed. Consequently, the award rendered by the tribunal
must settle the dispute that was submitted to it and must not
proncunce on any issues or other disputes that may have arisen

between the parties. As provided in Article V of the New York
Convention.

India
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SRR RIEIC e three dilterent systems of law which govemn the
arbitration?®;-

I. The law governing the substantive law of the contract, This
is also referred to as "substantve law”, "applicable law", or
“proper law of the contract”.

The law is governing the existence and proceedings of the
arbitral tribunal, which is the law governing the conduct of
the arbitration proceedings. It is also referred to as the
"curial law” or the "lex arbitri”. This is the law which is
derived from the seat of arbitration.

3. The law governing the recognition and enforcement of the
award is the law which governs the enforcement, as well as
filing or setting aside of the award.

In the absence of any other stipulation in the contract, the proper
law is the law that the arbitral tribunal itself will apply. The same
applies to the lex arbitri and the law governing recognition and
enforcement, in absence of an intention/stipulation to the contrary.
The seat of the arbitration specifisd in a contract generally

determines the seat of arbitration, unless clear contrary intention is
apparent from the contract.

In most cases arbitration is only semi-consensual. Most arbitration
agreements are in the form of an arbitral clause in the principal
contract, The arbitral clause will provide for the settlement of
disputes that may arise in the future. If a dispute does arise, the
parties may no longer be in agreement that the dispute should be
submitted to arbilration. Two consequences follow, - The claimant
in the dispute may wish to tum to the courts. However, it can be
precluded by the respondent from doing so and forced to proceed
in arbitration. As stated in Article I of the New York Convention,
Arbitration is not part of the State system of courts. As already
nated, it is a consensual procedure based on the agreement of the
parties. Nevertheless, it fulfills the same function as litigation in the

State court system. The end result is an award that is enforceable by
the courts, usually following the same or similar procedure as the
enforcement of a court judgment. Consequently, the State has an
interest in the conduct of arbitration beyond the interest it has in
the settlement of disputes by other procedures that are also
alternatives to litigation. In the past this led some countries to
exercise strict control over arbitration, In many countries the close
connection between arbitration and litigation is illustrated by the
fact that the law of arbitration is found in the Code of Civil
Procedure.

Advantages and Disadvantages of International Commercial
Arbitration; Advocates of a more frequent use of ADR point out
that both litigation and arbitration are backward looking and have
as their principal function to allocate the responsibility and the cost
for something that went wrong in the past. ADR techniques in
general are said to be forward looking and to have as their principal
goal the resolution of the dispute in such a way that the parties can
continue their relationship in harmony. While this difference is
largely true, ADR often serves as well as a means of allocating the
cost of what went wrong in the past. Critics of ADR point out that
when the procedures do not lead to a solution that is satisfactory to
the parties, they still have to resort to litigation or arbitration and
the ADR procedures will have only increased costs and delay in the
final resolution of the dispute.

Advantages of International Commercial arbitration: Arbitration is
preferred by many as a way to resolve commercial disputes, In
international trade and commerce, arbitration has become
exceptionally strong and widely accepted as a means of resolving
disputes, Exactly how widely accepted is probably impossible to
know, but some commentators have suggested that a figure as high
as 90% of all international contracts are govemned by an arbitration
clause,

Rapid globalization has meant a correspending growth in the
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volume of international contracts with clauses providing for
international arbitration, In tum, the availability and effectiveness
of international arbitration has been seen by many as a spur to cross
border commerce and investment. As the focus of the world
economy has tilted towards the higher growth economies in
emerging markets, the disputes brought to international arbitration
are increasingly drawn from trade with and between emerging
economies. Although the traditional centers of international
arbitration in Western Europe and North America are busier than
ever, they are facing strengthening competition from elsewhere.

In particular, an increasing number of countries have modernized
their arbitration laws and supporting judicial practices and an ever
widening choice of arbitral institutions worldwide now offer their
services lo potential customers. Meanwhile in some jurisdictions
the courts themselves are fighting back and making attempts to
attract international disputes away from arbitration.

This exciting but increasingly complicated legal landscape presents
an array of choice to international parties as to how they manage
and resolve their disputes. Business needs will always vary
depending on the context, bul some general guidance can be drawn
from an analysis of those aspects of international arbitration which
have typically been seen as moest advantageous for international
parties while minimizing perceived disadvantages of international
arbitration, It has many advantages. They are

Intermational Commercial Arbitration has not been a completely
ideal way to resolve intemational disputes yet, but Born suggests
that it is the least ineffective way and comparatively better than the
alternatives, (1994) Even though in domestic disputes litigation in
national courts may be preferable to arbitration depending on the
circumstances in each particular case, in international disputes
opinions are strongly in favour of international commercial
arbitration as the nature of international disputes differs from
domestic disputes in many aspects. .,

Intermativnal Arhitration: Conwempornry [s5es snd {hadl nges kel

Arbitration is mostly referred to as contradictory to litigation,
Under the process of Arbitration, the use of a neutral third party or
panel of third parties known as Arbitrator(s) is hired to settle the
dispute between parties in conflict, it is a process of resolving the
dispute outside the court. The arbitrators listen to the arguments
made by the parties in conflict and on the basis of that they make a
unbiased decision beneficial for both the parties,

Generally, people prefer arbitration over litigation because it is less
expensive, quicker, and secure and offers more privacy to the
parties. And among its different benefits most distinguishable
benefit of arbitration over litigation is its cost and time efficacy.

1. Arbitration is considered to be more flexible than Litigation,
Laws related to the process of litigation are more complex as
compared: to arbitration, litigation must follow law of civil
court, it involves following CPR rule book whereas
Arbitration rules are much simpler and smaller in number.
In arbitration there is no code of procedure, it is agreed by
the parties, they can agree and settle to whatever they want.

2. Arbitration can provide better quality justice than many
courts of the country as they already overloaded with cases.
Arbitration in international disputes also provide better
quality decision as compared to domestic courts,

3. Arbitration as compared to litigation is less time consuming
as well as less expensive. Arbitration aims at providing
expeditious resolution than the normal court proceedings,
similarly, it is less costly than the court proceedings,

4. Arbitrators tend to provide greater level of expertise as
compared to a judge, because Arbitrators are appointed
from the bunch of the professiogals who have specialized
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confidence and trust of businessmen in proceedings and
resulting award likely in insurance disputes  whe
arbitrators chosen in that field rather than more gene
judges.

5. An Arbitration award is ultimate and permanent, and the
are very limited chances of further appeal, even if
arbitrator makes a error of fact or mistake of la
International Commercial arbitration is also unbiased pl
arbitration also guarantees privacy and confidentiality of
matter in dispute and unlike court proceedings does
disclose the identity of the parties involved in it.

Though arbitration has many advantages, it is wise to consider all
of the options when preparing to begin arbitration. Knowing the
major differences between arbitration and litigation can be a
valuable asset and a great time and MOTEY Saver,

Disadvantages of International Commercial Arbitration

Disadvantages of Arbitration are: Arbitration is a favoured method
of dispute resolution in the international forum, especially in cases

of international commercial arbitration which differ from domestic
disputes in many ways.

No Appeals: The arbitration decision is final. There is no formal
appeals process available. Even if one party fecls that the outcome
was unfair, unjust, or biased, they cannot appeal it.

e Cost: While arbitration is generally a more cost-efficient legal
settlement option, it might not make sense in cases when
minimal money is involved.

o

Ru!u?lnf Evidence: A judge in a traditional court setting has
specific regulations to follow when it comes to accepting
evidence, Arbitrators, however, can utilize any information that
is brought to them.

o)

¢ Lack of Cross-Examination: The arbitration process generally

includes documents and not witnesses, voiding the ability to
Cross-examine.

¢ Limited Discovery: In the event that arbitration is not filed until

litigation has already begun, both parties lose the cost-saving
advantage of limited discovery.

e Lack of Consistency: There are no set standards for arbitration,

making it difficult to find consistency. It is possible that an
arbitrator can be biased, which is sometimes the case in
mandatory arbitration contracts.

e Lack of Evidence: Because arbitration is not evidence-based,

you entrust the experience of the arbitrator to make the right
legal decision.

@ Not Public: The level of confidentiality involved in arbitration

cases could potentially be disadvantageous to one party. There
is also a lack of transparency, which is not the case in public
courtrooms?’,

Conclusion:

Arbitration involves setiling a legal dispute without going to trial.
Going to trial can be expensive and time-consuming, meaning
arbitration can be advantageous to many people. Arbitration is a
favored method of dispute resolution in the intemational forum,
pspecially in cases of international commercial arbitration which
differ from domestic disputes in many ways. It is preferred over
court litigation in some cases. International commercial arbitration
is a means of resclving disputes arising under international
commercial contracts. The parties can specify the forum, procedural
rules, and governing law at the time of the contract. However,
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Eswironment ks biving and noe-tiving things wiich gormound us, it consésts of plants and
animals and non-fiving chiects like water, mir, light, soil, iempertme, eic. Section 2(A)
af the Envircament probéctbon Act, 1986 defincs Environment™, 1 includes waicr, alr
and Imad and huenas beings, other living creabzes, plands, micro-orgenisms and
pioperty. [t means snd inchedex all factors, which directly of indirectly have beanng
ugar 1he nanieal serourdings of nmen beirg. 1 {8 the sam total of all conditions and
influences that effect the developnsest mnd 1ife of all organisms. .

Ezvironment i also defined as Man's iotel environeenial system which inclodes ot
only e bicaphers bul also bis inerecions which his nebaral wod  men-made
surroundings. Enviromment is also the entire mange of external inflomoes scting on an
arganiism. Both the physical ssd biclogicsl le., other orgasism, Fonces of navore
surrunding an individual

Ouslity of envircement is necessary for all crpasisms to lesd a qualsty 1ife md also
sustain their Bfe mnd existence gqualitstively. Even o child in mother's womb needs o
qualily environmend for sxamphe, quality of agr, quality of food and hyglende waier, 1t is
not onby the duty of State to protect the environenent bt it i incressingly felt that it is an
irserzational and ghobal issue™,

The imer-Semnecied cceans, the blowing winds, ibe soil comnestions, e, bave grea
effectn heracen one courtry and anocther. Environmert o responsible for oor gemetic
compersition, our exisience iod e existence of amimalks and plamls.

I is thaclfore mmportent thal the covirooment 8 prescoved and prodected  from
degradatiom and to eable ne o masmninin the ecologiesl balance, Mohenl resmirees are
the esis of all our activities whether it is agmcaliore, industry, science o technology,
et The protection of nsturnl resources and their corservation both qualiatvely and
quaniicatively |s very misch csseniial,

Jwilicial Ceniribuibon 19 Protect Environment:

ﬂumthnnfmﬁmmmﬂﬁguiﬁn-ﬂiupﬂ-wmﬂp:ﬁndnfuh,
hecanse of peed of husiness develoqument and civil disturhances. Post-indepentence, b
key coocern was 1o sehep masfoets, irndes, 10 make daffereni jobe for the citizens
Howwrver, after the Bhopal (as tragedy, Environmest profection became Bmporianoce.

;3 Shanthoduram 'y, lnimdnétion ts Emarenmental Law, Levin Memiv, 2*° e, 2812 p-151.
"'p. Leelnkrizhman, Pevieonmontal lver i Inda. Lexis e, 3% od, 7015, p-202,
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After this instence, the anen of Envirooments] baw broadens in the state and judicis]
mHvement also rises. After 1986, when major sct relsted to the esvirvnmontal protection
wis secepied, publics exposed some corcemn shat i The chief purpose of dhie el was
to implement the dectslosn of the Unzied Maikans Cooferoce oo the Heman
Environments. The Act is like & anfc guard for the enviroament from the newly emerged
indhnszries and the development. Before this a2t of 1986, o majar enactment wis cofms
ouf just afber I yeass after tho Steckbalm Conference (s 1974, The Indinn Parlioment
makes importan chamge in the aren of emviroamentnl managemest fo implemens the
decisiotis that were tnken af the conference. I was this time when envEommental
protecison wag granssd & Coastitutional sinhss end environment was inchoded in DNPSP
by the 4ind Constittion Amendment™. The constimution alse provides chligations
ander Article 48 A™ and Article 51 A ()™ to both the State and citizen o preserve and
protect the envimement. These provisions have bees extensively used by couns
Jussify and devebop a legally bisnding fendamensal right to the eovironment ns n pa of
Right to Hie and personal [fhery ander Arficle 21", Parlinnens enacted natonwids
comprehengive lows; Tike The Wildlife Protection Act, 1972 and Water (Prevestion anid
Comtrol of pollution) Act, 1974, In modern era, enviromments] sights are considersd gs
third age group reghts'™

In cemtemporary wesld utmost hazardous crises v comtinpously growing pollutan of the
environment. The environmental damger i more severe problem than s compare o
cthers for which urgent attention is now being pabl m most of the oniverse. Porfect
nakural balapce muy be impodsthility in the wake of growing sconomic develapment,
indusirialssation and modersization. The irony of situstion iz thai the mere the economic
nnd mdustrial development m the more i the denger o eavironment, Camrently we are
beeathing m technical and scientific age. We cannot neglect the mjury done to the
nirnogphere by fhe muclear bomba s Hiroshims sod Magnsaki, Due o day ity day
eheativity & development of techaology, it"s become part of developrent but apart from
ik i1 spread the risk to buman life, Chimate & growth is meens shat they will not esd i

“"u:m Ervirermental lew, Easters Book Company, 5 od, 3015, p-78-80.

The Sinte shall endeavar fo protsel end iesproee the mviromment and in sfegeerd g forest and
'I:Uﬂ'nfhm
"= W shall be duty o cvery eftires of Indin I protect and improve fhe natiral ewvinmmest |aclidiag
1'Eﬂ'ﬂ.|-ﬂi.ﬂlﬁlﬂtdhhmmrmllm;m

Mg parrvon shiall e dhegrived of s Hie or persenal Kbeiry excep acconding in tha procedure etshlshed
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themuelves, Environment & development i3 b the people, nod covirommend &
sechnalogy peopls

Diiscirines and Principles Developid by the Indian Judielary:

The principles and doctrines developed by judiciary are an Enpartant ioput 1o the
peobogical risprudency i India. Amticls 253" of the Indian Constivation shows the
way on how decisions made af universal agreements and discussions e meorporaied
into the legal system. Invention and use of the prnzciples & doctriees in the courd
procedure for ecolopical protection une notable laadimarks in the path of environmenial
law i modemn Iedin'™.

Dectrine and Prisciples are

® TFublic Trust Decirine
#  Dhectring of Sustainable Bevelopmeni

¢ Palluter Pays Prineiple
f  Precowtivnnry Principle

*  Poblic Truest Doctrine

this is the prncaple ket cerinin resources ore conserved for civio o publsc ase or
purpise, snd tha the govemmenl B roquined o mainiain researces for public”s
reasonahle pupose, The ancient romans devedoped o begal theory known a5 the Dootrine
of puhlic trust. In fact this doctrine is o past of the principle of sustaimble development,
and i lays doem Bl corain resources like kir, sea, weter, fonests, e, can nivver be the
subject-maner of private cewership. Such sesources are & gift of oamre and should
therefore be availehle io all- imespective of o person's cultuml, religiowes, socsal or
firancial sius'™, In MO Mehto v. Koealneth "™, the saie government lemead a
ripamsan forest lamd for commensial purpess 1o 4 privete company which bad o mosel
bocated at the Bank of fver hlas The mobe] management's sctivitses affected the matural
flew of the mver hins. The court held thae the state is a poblsc st of cortain resources

™ Legistwen for giving ot [0 miemaineal sgreoments pobwitslsndng axyiling i e Smgoing
proeisions of thes chapter, parliamest bas power o male sy lsw for e whole or sy part of the feiloy
of [niia fre impleneriog sy weaty, pgreement of samvention with sy other comnmtry o sountriss or my
deciiion muds & ury isemaioeal oo fEence, airiaticn o body.
"ﬁr_ﬂHI.ndm—HMEEiﬂwa.hund;ﬁuuEnﬂmul.urmduuwypnl.l-
o, & ¥
i ﬁﬂuﬁm':.wh Frreineranened Law, Lexis Mexia, 7 od, 2002 104,
1 gy | S0 e,
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like air, wea, witer and the forests which are public importance and so they should ped be
made ¢ & subject of private owncrship. Here, sinic had commined n brosdh of pubdic
trust. In MJBuflders v Radbey Shyam Sa'™, the Supreme Count held that if an
andergroand shopplng complex is allowed o be comstructed yndespeath o pablic park £
would be & viclation of the public tosi doctrine, The court, thesefoes, directed the
deenclition of he sroctures and the restoration of the park.
In the Spam Motel case'™ the Supreme Court held thut the public trust doctrine
i# part of Indisn bew and o implies the following three restrictions on the
asthority of the governmest, samely,
{a) Such propeny mest not oaly be used for & public purpose, bat 5 moss aleo be
mude availabde for use by the geneal pubtic.
(b} Buch property cannot be sold 16 a4 priveie user, even for & fidr cush
equivelent
ch mmmuhmdmmiwmhwniwm;-.

This dectring also found & staunch (s the form of Mabatma Candhi,

* Doctrine of Sustainable Development: the judiciary in Indis hag mol lugged
hﬂhiﬂhﬁ.ﬂprdnmimnlhmﬁnuﬁ:nrﬂmsmmmwuﬁuu
suithusiastically supported and applied the princinles of sussinable development
in eedes mvolving public interest litigation,

Azy cevelopenent, whether economic, social o polifiéal must sot harm or affect
the environmendnl inerests. While development s necessary, it should mot be ot
the cost of environmental pellution. The developeent should he continuoas
procoss for which mafionl resounces must be costinoously in existonce,

Oine genuration should not totally explait the natural resources, which sust be
contmuoesly kept for the bemefit of fenire penerstions. The alm of sutmimble
developenent i the miegrmton of developments] sctivitios and enviFssmental
protection, s cther words, developissl must possess both ecosomical
mmﬁ,mmwmmuw.mumm|mmm
such that it takes into socount (b epvirmnmenial facors dlio'™.

Sustainable development is development thet meets the necds of the preseni
withoul compromésing the shility of the fature gensmtions fo meet their own

AL, [R50 2448

I“{IPJ'.'] 1 500 38K

®Eir. Vinay M. Paranjape, Bovivonmestal Law, coatml low genny, 1 ol 114, 02.03
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eecde. Sustninable development 15 & new concept of ecomomic growth. It
imvolves progressive trapsformation of economy and socisty, All policies st
nim for sumtminable developmenl in cconomic, social and ecological felds. All
fnctors responsghle for preventing sustwinable development like poventy efc,
crust be erndicated

The fiest case before the Supreme Coust which brought into sharp fotos the
conflict between dewelopment and corservation waa the Dhmden Quarrying
Case''"” The Supreme Court in this case emphasized the need for reconciling the
fwa coccapts i the larger imerests of sosiety'"”, The principles kaid down in this
case were applied by ihe High Court of Himacksl Pradesh in Kinker Ded v Sran
af K" In this case court oheerved that *if industrinl growth is sought to be
achived by reckless mining resublisig in boss of ke, boss of property, Joss
amenities like water supply nnd crestion of an ecobogieal imbalsnce, there may
be ulttmately be po real ecomomic growih and mo real prosperity, n Feilare
Citizens Welfaré Forwmm v. Umlon of Indla*the Supreme Court adapted the
primcipls of sustaimable developinent a8 a balancing concepl, rgocsing the
tredditional view thot develepment snd ecclogy are opposed to each otber, The
winurds ohserved thet the precauticoary principbe and the polluter pays principle
are cisenbinl features of sustamnable developmest and that they have been
sccepied as par of the [nw of the land i Jedin,

® Pollwier Pays Principle; now o s widely accepied by mosi ¢conntries i the
wocld, inchadicg Indm. The policy statement for abatement of pollstion, issued
by the minlstry al envitonmen ase foeesss, Governmend af Indis, accepts the
pollister pays principle ms o fimdmrestal ohjective of Gevemment policy to abate
polbstion. The 'polluter pavs’ peinciple B e commonly accepted praciies
that those whao prochice pollation showkl bear the costs nf managing it 1o prevent
darmage to human kealth or the enviromment™™. The polluter pays principle was
applicd for the fiest time by the Supreme Court in the Béchhrl Case'", where
remedin] and cleapeip comis b0 testore the esviromment was ondered 1o be
recovered from the polluter under the writ junsdiction of the court. The court

N LTR 5007 20 158

"% Sharshakuman's, Infvedwection w Envirenmeial Low, Leck Mexts. 2 o, 2002 p=111.
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referred to thiy rule as n universal rule 80 be appbied fo all polhuers. The pollise
was, therefiore, direcied 1o pay ompessation for the harm cuwsed to the affected
willagers, i0 the sodl end 1o the underground water sapply, Although ihe polluter
pays principle has been vigoroushy apniiead since more than therty years, (here ds
atill some digpube about the exact scope of this rube asd (5 particuler, the limits of
such payment. In M.C, Mehts v, Karnalnath", the Supreme Court disected the
Mgl which hod made constructons which merferead wilh the nabaal Mow o
the River Bless, v poy compensation for restitution of the envinomoent e
renlogy.

* Precautiensry Principle: Environmenial sesemtists play o key role m society's
respised W eavireamental problems, and many of the siidies they perfirm are
intended ultimately to affect policy. The precautiomary principle, proposed as a
new gusdeline in environmenint decision makisg, ks four cemtral componens
inking preventive sction in the face of uncenainty; shifting the burden of proof 1o
the propements of an sctivily, exploring a wide mmge of alternntives to possihly
harmful actions; and incrensing public participation m decision making''’, The
precautionary principle inday has been scoepied By most countres of the warld,
inchading India. [n ihe Vellore Citizen's Welfure Forsm's case, the Supeeme
Court bad ne hesication in bylng down tkat precastionsry principle is now pa of
il low of the lend. The prnciple wis alsg applied in e Taj Mahal Cass s
protect the  Taj Mahal fom environmentad pollution

Caonclozian:

People have aiso applauded judicial activiim in the feld of environmental proteetice. [
is imparinnt o remensber, however, thal judicial sctiviam has significant lamisations, and
that executive ity end eovironmental apathy canmot be remedied solely by judicinl
activism. fu recens yaars, therd har been o sertatmed focwr o th rode plaved by the
higher fucdiciory in devising ond mowitoring the fmplomentation of mearures for
Pollutian control, comserantion af ferestr md wildl projection. Maeny of fese el
Imterveraitons have been infggerid by the perristent incoherence in policy-making an well
as fve fack of capacity-bwilding awonget e execuiive ageacies. Devieer such @ Frblic
Tuterext Lisigation (PIL) have been prominenty refied wpon fa tmeide smdronmena)
probloms, and this approach has (i supporters ar well as crites, Toadey fudiciany plays

" RS 1 SO 188
' 8. Shanthadomans's, Infrodoction o Enviesarter sl L, Lasis Meais, 7% o, 2012 p- 107
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Ahstract

Human Rights are valuable pights and bask: rights for every individual. Extradigion is aksa a weapon
which smplifies the sdmindstration of crimins] justice ard when dealing human right of 3 persan
o Bocause extradithon invelves the surremder of a person, from one nation io anather, it b
been puspect or sentenced of an orime beyond the territery and thereby expeses to the concerniad,
Extradition means sumender of criminal for prosecution, The parpose of extraditiodn i lo prevent
eripninals whe flee an autharity o escape from semtence for a crime they bave been suspect or
semtenced of Mow 8 deys stabes extradibe the crimying] or accused on the basis of bilateral treaty
bhetwess reqisestbng and requested state, International human rights law does not Lo be extradited.
O the comttraTy, it Is an mstrimsent which cnables States to obtain custody of, and prosecute, the
alleged perpetratars af human rights violatioms. Exteadition can make a important rale Lo e fght
aginst impunity for such crimes. FHuman dijghts 1w does, however, impose cemaim Nmitations and
comditiors on the freedom of staves o eszradite, by prohibiting the surrercder of the wanted person.
This chapter is focused on what are the conditions for extradition, whether conditions and
procedure for extradithon of criminal is violation of uman rights and linkages between extradition
loww arwd bnioman rights

Human beng has peculiar features such & power of thought, speech and chaloe, These Teatures
are nog seer in any othes snkmals, But the ondinary person atrinies these characterstic o god,
angels, devide and so forth. In uncivilized society there was no criminal law. The person attacks
either surmendered or over-powered his spponent. =A tooth for a tooth, aneyve for an eye, a life for
a Tife" Is the indication of criminal justice. As time advanced, the injured person agreed to aicep
compensation, nsead of killing his enémy. Such & system gave birth o ancienr criminad law.
Everyone has the right to enjoy his fneediom and property in kewful mannee birt may e has thee
right o wiolate the rights of another. Every state or atharity has the right to resirict the rights and
freedom of othess. Crime comsed damage oot only b0 individeal and also affected to whole
oy, I e of crime, State o legal aothority has the power 40 punish the criminals.
Through by punishment only we can change the conduct or behavicur of people and i will create
fearr i the minds of ndividunls. Genesally, crime Is an offence punishable by a State or other

An .

autharity. In Mohd, Shalmbuddine v Slate ditkar™, Supreme Court hudge Dalveer Bhadani has said,
*Every criminal act is an cdience agalnst 1he seckiy, The crime is a woong done moee to the soclery
than ko individual. 1t imeokves @ serious invasion of dghts and liberties of some other peson o
s, I means crime & not only alecied 1o particalar person bat it & agains the whols suciety
and abscr gravee attack on rights and freedom of the people.

Each stafe exercise complete jurisdiction ower all the persors with in its territory. I 2 person
commizted a crime within the territooy of the state, a state can punish the crimlnael usder municipal
lawe o Lais of thie laid. Bt dificult problems &rise when a persan afier committing crime an aeay
to apother country, in sach a stuatlon how Injured gate con punish the criminal. Through
inberiational cooperaticnireatios sage can punish the criminals; etherwise such crimins] becomse
& dangerous person 1o the entlre world, Farther, with the advent of information technology and
camputerisation, jurisdiction of the states has lpst thelr values and signifkance. Teroriam i als
increasing across the globe. In midem era crimes have ne boundaries but criminal law and states
bl its o Jurisdictions, Terrivorlal jurksdiction plays an lmportant fode b bring the criminal
before judiciary. Therefire i a criminal flees from the termonial jorsdiction of the state after
commigting an offence, the low of extradition plays an important rde o bring back sich fugitive,
Extradition is the legal proces by one comniry hands over a figttive o aother couniry whene thst
persin has been acoused of convicted of & crime. From olden pericd 1o till today several states

adopted and accepied the extracd ithon. Extradition 8 nok a mike bt & depends upon the will of the
state,

Meaning of Fxiradition

The term exraditkon b derved from the Latin word “Ex Traditio®, il measns te ‘give up’, o
‘surmenider’; and ‘deliver of criminals’ or ‘handed over” of Megitve. Generally, extradition means
Surrender of criminal for prosecution. Extradition is the kegal process by one conmiry hands oaer a
Fugitive bo another country whene that person has been sccused or comdcted of a crime?.

Thee Indian Extradition Act 1962 does not define what Extradition is? Bat it is & mechanism ma bring
bk b fagitive 1o the state whese he escaped afier committing a crime’ after being convicbed.
Gencrally, extradition means the sumender by one stale o another state 1 (Ls request, A person
accused of or convicted of certain Eixd of criminal offence an mdividual afier commiltiing a crime

in @ state may man to anther stabe Im order (o escaps proseoutlon by the siaie where e coumanitied
the crimes. The escape of an offender may this frustrate the effoce of a state to punish the offender,

in the words of Prof Oppenheim “extradionn i the delieeny of an acoused ar @ comcrad mdividual o
the shrie on wiese terrtory he iy elleped fo hove cowmmedifed or fo Feve Been canvicted of o oime, By i
bt o 12 the alieged crimianys hagpesns b be for the Hime beirg™™,
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According to Starke the tenm extraclition denctes the proces whersby undeT treaty oF Upan 4 hasls
ol reciprocity one @ate surremkers another at s request 8 porsen accused oF corvicied af
criminial offence commmitted against the faws of the Tevjuesting stale™.

Edwward Collins says, Extradition |5 the delivery af an accused of & convicted individial bo U state
ot whiose territory he is alleged to have comenitted oF to have been convicied of & crime, by the
eiate on whise terrilory the alleged criminal haprpens b be far the time being.

Wiien we see the definition of extradition given by scholars and judges we £an understanid,
generally extradition |5 a surrender af @ fugitive by one state to another in puFsuance to o ety
while a government may, if agreeable 1o i own congtitution anvdl Taws, veluntarily exercise the
power Lo srrender & fugitive from fustice 1o the couniry from wiikch he has ed and it Ines been
saidl that i 8 under a moral duty 1o do 5o, the legat right to demand his extradition and the
correlative duty to surrender ldm o the demanding country exist anly when cremed by treaty.
Extradithon is cartied om primarily under bilateral treathes, at thi time of enter into tealy parties
ol Ul states specily a s of extraditable crimes. Extradition & an accepled begal process, which i
penerally adopted by the siates to sring such criminals back and acquire [orisdictan pver Fupitlves
i order o preserve peace, law and ocder, amd security within their state. Tatradition i useful for
the following 1w reaseds,

1. Sewere ofences do not go unpanished (mast be prumighied)
1. Pemanding Stae may have good proof te penalize the oifferclir or crimyinal.

Ao 190 Tepsons s that crime is evil In the sociery and each stale shoukl pumnish the criminal
tu::amtmmn-hnhulmnmpmmm“hﬂmnummmmh:rmm
extradite the criminal, [t shoukl have better proof to punish criminals, Because withoat evidence
v e Slate will not extradive and no-oie autharity will not punish the criminal- in st o Madros
v G, Menor®, the Supreme Court of India kel that, *Extradiiian with foreipn stares is, ¥ @
el catses, governpel by trevlies or arravigerneils riade.® b means in extradition matter Siates
shole] perform their functions according to treaties and what the arrangements made between
[ hemeelves, Exradition ineaty conlers a right on countries Lo ask fae crlminats who are afleped o
hawe committed crimes with (n their erritories be surrendered over them for punishrnent but
countries have discretionary powess to refuse extradition of criminals becanse there is o universal
Laws iy thie world related to extradition. it i only a practios, treaty o arrangemenls betvwecn Suates.
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Definition of Asyhum: Asybam (o intemational b b the shebier granted by a stale to an ahen
apainst his parentad state, The concept of asylumm bn intemathonal involves two elemwnts,

i Sheher, which & mone than merely tenporany refige

b A degree of active protection an the part of the authorities in cantrol of the femRoey of
aerylum®.

Article 14 of the UTHHE [(Universal Declaration of Humar Righls) 1948 provides thal “everyome lus
the right to seek arxl enjoy in other countries dsylism fom prosecuiion™. Extradithen aisd asylm
are itterlinked with each other, becawse in case of extradition when one person commibied a crime
and ran away o another country (o bring hack such fugitive where he committed the coime bul @
case af Asyhuim, [t means a #ate grants shebier faciliy o alien in s termitony wh = a palitical
offender of refuges. Example, (1) when State of China acquired the wheds territory of Tibet in 1959,
ihen1d® Dl e and his followers came to Dndiz and woeh sheler facllity,

Extradition 15 based an the bioad principhe that # is inothe mieres of civilized oommunities
crirminals shoukl be punished and on that sceourt it & recognised as a part o the comdly of natkms
that one state should ordinarily afford 10 annther date fo assiat iowands bringing nffendens 1o
justice. The general desire of all states to ensure that serhous crimes do ool go i praiishisd,
Frequently a state in whose territory criminals have taken refuge cannot prosecute of punish them
purely becase of some technical rule of crinminal law or for lack of juridiction. Therefos to genish
the fagitive offenders, international S applics the maxim, ‘set panier aut dedereTe. affenders
miust he punished by the sase of refuge of surrendered to the state which can and will panish
thes®®, Tl @nte on whoss territory (e crime bas been commigted & best sbile oy the offender
becakse e evidence i mene freely available there and that stase has the greatest facilities fon
ascertaining the truth. Terriorial State shoukd handover such oriminals wis have Lalken shefler in
abroad®, international Criminal Cowrt i also one of the machinery tocurh the antesocial elements
b this court does nol have the forisdiction to decide all types of crimes, because fts jurisdiction &
fimited. i means G {Idemational Crininal Court) I the jurisdiction fo purish war oriminsls,
genackles, crimes against hismanity, mass killing, crimes against peace 6. IF 1CC (intermatianal
Crimina] Court) has the jurisdiction 1o decide all wypes of criminal wrongs, then extradition will
become & inlversl law,

The principle of extradition plays an important role in inemational level to punish the criminnts.
Bul even though existence of extradition treaty, if crimimals imsibve in political, religious and
military crime cannot be extradited, becanse the principhe of extradition between two countries
can he welcamed I case of crimingk only,™ Many coundnies such as the Metberlamds, Belgium,
Ttaly, Germany, Switzerland and France have adopted a rube for ot extraditing thear own natanak
to foreken siate, At the time of extraditing criminals, extradiing s1ate can imposs sy type of

) 5 Siarkor, Irmetaciion o irernational L, 158 {Adnie ook P L. few Delli, Sooed 1950
P WG e, frerarional law, 443, [Mrserworth's & oo, London, fosd eda, 19700
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conditioes on requesting state, These aré the lacuna in the principle of extradition im intermational
(evel, Therefare extradition is mot & rule; it's caly a will of the sues hased on gond falth and

reciprocity.
ihject of Extradition

The obiect of extradition & to restore a fugithe or criminal o thie jurisdiction of a state, in
acoordanoe with treaty obligations, which intend to prosecute or punish him for the vielation of its
Iwwes. The right=of & Cltizen not to be sent out to forelgn jurisdiction without sirict compliance with
{aw relating to exiradition which are valuable ights. Ohbject of Exiradition ane

s To punksh the criminals;

» T give justice for injured stoie)

»  To protect the valaablc rights of states;

»  Criminals are surrendered a5 it safeguards the interest of the territoriad State;

+  Extradithon is based on mutual cooperition;

«  Exiradition i a siép towards the achievement of international coondination in sobving
intermational dispuizs

- 'rnpmtmmnbirmnfu-rdﬂ.uumulmm peace ami security throaghous the workl),

s Extradition laws a8 @ warniig to the criminals that they cannol escape from the
pandshment iy fesing 10 another state.

o  Exiradiilon is dane because it i a step towards the achievement of intemational co-
operation i solving intemational problems of & social character,

Rights of Extradited Person

Every Tugitive criminal, irrespective af his citizensiiip, who hes committed extradition offence or is
convictid of an extradition offence, 15 lable to be extradited, Bvery extradited person has cenain
Aglis, If requested o requesting State failune to provide all these righits to accused or comviced
prerson, #s oot ooly vielatian of Tezal rights and it is also vielstion of human rights. Therelong,
fuman rights are the basic rights for everyone im the workd, They are

{2 Right tomeet an advocaie of kis Chaice

(b} Right to Sue

fch Right 1o take back his property or article

{dfy Right to bail

{e} Right to appeal

{f} Right to go back to senling State

(g} Pogitive criminal has the right to clisllenges his detemion.

Essential Conditlons for Extradition or Restriction on Surrender 7

' m“ s
Every State exercises its jurisdiction over all the persans living in thelr temitory bu 3 ?'lw-

after commiting o crime may flée away L another country for saving himseld, In such stuation
fecen where that criminal has escaped, that State is helpless to :uﬁi:rluwliiﬁnrlmplmah the

e ———

winnigdoer, This event 15 very vital for malmialinlng peace and coder. In such cases, peace andarder
can he maintained i the State through by oernstonal assistance between L Siaes. As rlq
social principde to panish the criminals. By extradigion only 4 State can hand over the criminal from ™
one Siate to anather Siate and punish the criminal This type of arrangements happened in
international level throngh b cooperation ofhenadee ' very difficult. in Abe Salem Abdul Qapeoem
Amsar v, Siote of Moharpshtrod® justice AK. Ganguli hekl thai extradition has fe essenial
ingredients. They are

[a) Reciprocity o Interchanpe
() Daible erimbnalny

(c) Extraditable offence

{clp Rurke of Speciality amd

{e} Mon ingulry.

Thrsugh s diplomatic agent only a State can register i request to anothes Stake for extradition
oif criminal, before that first State shoukl accompish the follwing corditions.

1. Estrabitable Persoms;
1. Extradiinion crimes.

1. Extraditable Persnns

It means capable of heing extradlited; subject to aarrerder an extraditable persa. 1t s wsed bo refer
for which erime o persen can be extradited. |8 msans in extead ition ey bath stales agreed that
what type of ciminals can be extradited. Thiee s unifonnbiy of state practice that all the criminali
showded be extraditedfsurreodered, It means both states agreed in extradition treaty related (o what
wype of crime commitbed by a person can be extradiced or surrendensd, Since extradition is the
deliveryof an accused o comvictnd indiviclual to the State o ihe lermitary of which he & alliged o
lsave commmiltied a crime, or to hive been convictied of & crme, the ebiedl ol exxradition can be any
individual, whether he is 2 national of proseceling State or the natienal of a third State or that of
the eatraditing State™, However, many States, such as USA, Praice and Germany &, b
adopted the principle of never extraditing their notionals 1o o foeelgn Stave, But some States |ike
{ireat Britain did vt make this distinetion between thelr nationals and others™.

1. Extradition Crimes

Extradition ks an act where one jursdiction delivers a person sccised or convicted of committing
acrime In another juristithon, over to thedr law enforcement. Usually the practice as to extradition

*-il"“i"”' mentioned in the each bilateral extraditbon treaty. |8 means parties of bilatesal treaty

meniboned what type of oimes may be considersd for extraditiom, becase the practice of
extraliion dosnt apply for simple crimes. Gonerally States extradibe anly for sreas crimes amd
there 1= 8 recognizable slvartage in thus liamiting the st of exradition crimes since the methid (=

"y ke Ahoge, Public Iicrnathissl Liw, 84, |Leus Menb. Defl, 1° ole, 2008
H L oahl, Trerron kot bew s Flerman rights, 18 (Bastenn Hook Craiqasy, Cehi, 79 s, Misl
K Hiinal, Lass nd'mn-‘ 0 i, (R s bl Pymiepwreh's Wadha, Kaggpur, 14 als, A
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disgracefiul condnct™, Iniogkation™, Estartiom and Cormmipticn®!, offences relating to Cikarl
Martial¥, False Evidence™ and il vl detention of pay™ ete., There i o etradition far
wilitary offences ¢, desertian.

Human Rights and Extradition

Human rights are standards that recognize and protect the dignity of all haman beings. Human
rights govemn how sdtvidual human belrgs live o society and with each ather, as well as their
relationsilp with the State and the obilgaricns That the St hove tovwands them.

Human rights law oiitiges govemmesits 13 dioy s thinges, and prevents them from doing vabers.
individuals ako have responsibilitics: In using {hueir hicman rights, ey mst respect the rights of
atbvere Mo povernment, group of individeal persen has the dpht 1o o anything that viedates
another's rights. Humsan rights ane indivisible. Whether civil, political, economic, social o cufturl
in nature, they are all nherent 10 the dignity of every human person, Comsequintly, they all hawe
equal status as rights, There is no such tlying & & 'small’ right. There & oo hieraschy af faman
rights, Befiore us one guesthon i whether comvicied criminals also hsve human rights at mu Far
mls.mu:ﬁunamwﬂya:rhumhrm!m:mmhumnnrighmaﬁ-lﬂ atlser people. Criminals, ma
matter the crime, are nol "hess than humany, Mot only i it ethically wrong to deny someons their
rights as & human being. 1 h:dahgermmlrﬂlpmﬂnptwmlmMHaltm

Extradithon i perhags the besthnown of those mechanlsons, and it plays a key mole in the
sup prEssion of tramsmational crime, Extradition {5 the foemisl kegal process by which '[!Em:?'la accased
ar comvicted of crime are surrendered from one state 1o arsather for prosecution of purvishment. i
extraditlon serve & o valdabie tool of international cooperatian far fighting crime and berTOrism,
will povernmmints let human rights stand in the way? In this section, we develop niy ATgEmEnL
pmphasizing the ways in which damestic noams, pariculacky tose assochated with haman lrl.E.h'Is
ancl phiysical integricy may shape a cigte's willingness 1o extradite individuals. Since nx:nﬂi.tm
potentially puts the human clghts of the extradited porson at risk, states concemned for sach ngnl.a
will b more Tehuctant to extradite: extradition i pht begitinize conducy that runs coeTtrary v thedr
valees and neake them complici in hisman gights violatioms Furthermime; extraditiom migha bring
hise states under criticism foe failure to pphald fumdamental noms. AL presnt at the time of
extradiihon izt showkd fik wialate the rights of aocused oF comvicted persom. IF state violales the
rights of accused of criminal he can file a petition against the state in oourt amid sop the extradition
proceedings. TherefOne evwery wate shoulkd give at most. réspect for FEman rights, fomsdamental
rights and legal rights of every one, gither he i% & comnan man, accased or criminal

 pndfian Wlary Act, 1950, Anxle 5
® ygdlan Mty Act, FE50, Ankley
W prablais BTEary Ao, TRED0, Articie-51.
= nefian silicary A, TS0, Anicie 58
W i ey ALY, 1ML AN le-L
o gyl BTy Act, T9RE, Ak &

o lusion &

Miww day's |dividuals are extradived by ome State 10 another State on the basis of ¢
comditions. States connot claim extradickn has a right, becanse extradition i ool 4 kew, Bven tioday
criminals enjoy e rights guarantesd by the sistuies, soch o5 All penons under any fonm of
detenasan or impriseoment shall be treated in a humane mannes and with respect for the Inherent
dignity of ihe human persoi and There shall be no restriction upon o derogation from any of the
human rights of persons under any form of detention of Imprisoament recogrized or exEEE in
Ay State pursuant o law, conveniians, regulations or custam on the prewext that this Body of
Principles does not recognize such rights or that it recagnizes them o 2 lesser extent. Global
erirninal acthons have converted as umiversal problem. To battle these problems theee shaowkd be an
international cooperation among Rk (o punish criminak and reduce the crime rates o the
warld With referesce to the overhead declaration in M Article 1, the United Mations Model Treaty
an Extraditbon, 1990 gratifics Stabes vo extradine the fogitive offender on the badk of an agresment
orireaty™. But 21 present even i absence of treaty alse Skatescan trapsfer or surrerder ac extradite
the fagitive crimingd on the basis of reciprocity or good falth. No Stse interfieres in the affairs of
another sovereign State becamse every State b soversign in its territory, B means it fellows from
the simple proposal that one State may not do an act of cantal wpon the territery of aneher
sowereign S1ale that a semtenced or suspected orimingl vho makes good his flee from the terrtary
of the S1ate where the oifence was done o the land of amother severeign State is exempled from
the comfiscation by the authority of the former State. Bven woday also severad States fail vo bikng
back the fagitive criminal before the judiciary because what are the procediees and condicions are
pdopied by the States for extradition, it i very difficalt to folfil and foliow. These practices snd
conditions some time help to fagitive criminal to Aee frons the purishment. Therefore, universl
Law B cesential for extradition, then only we can see the conflict less extrsdition in the world. Al
the time of surrender of criminal, states should not vialate U hemaen rights of criminal, in case of
viodalion le can kppeal to Human rights commisshon.

iinkal Haons Mo ‘ on Extrubiae, 190, A0
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s heawy and costly. Soveral Stated exiradite the cmminals only for crimes which are having a
definite minimism punishment, bath in the demanding and surrendering stae®™. 1€ means the
crimes for vihich extradition § requested must be a serious orime. Some countries prescribe in the
extridition bilaieral treaty that there can b extradition only for certain offences and minimuam
pme year punishment for thet crime be committed. Ay fowedgn Stale wants te extradite the
criemimal from Endia, wisst the orime committed by that person, purishable with impriscament for
a term which thall mat be less than one year under the v of India or of a foreign state™, There (s
ni kil prevention in hand over & persan for any crime bt ussally extradition Is made n respect
of severe crimes. Certaln stites enamerate extradiable offences. The common practice is to lis
such crimes in a bilateral extradition wreaty, For eaample, the ety of extradition Detween the
Cooverrmsent of India and the Siate of Mepal in 1953 & subject tocertain condition that both States
secepted to extradste the criminal only for 17 crimes. They ane

4] Munleror stiempt or Conspiracy b Milnker)

by Culpable homicide;

cl Grievims huri

dj Rape;

e} Dagoit;

fl  Highway Robbery;

£ Robbery with violence:

lip Burglary of House Breaking

i) Arson (Torching);

I} Desertion from Armed forces;

ki EWfences sgainst the laws prohibiting the éxport and import goods,

I} Misappropriation by public officers,

P} Serivus thelt;

ny Abcsction or Kidnapping,

df  Forpery or Altering money;

o Receiving illegal gratification by a pualdic servant;

q) Escaping from custody while undergoing punishment after comviction for any of the
oflences specified Lis chauses (1 bo (LE™,

HGA
F gk

|1 S, Inimechartion -t Dnterational s, (Adiths Book P L, New Dwihl, & abs, 174 W:.‘;cﬂ‘

% iyt Bairaditho ACLE#T, S M)
= . arpl, e o ENtradnEm i Incda, N18, (1w Mesls Paatemeonti’s ‘Wadla, Signr, 19 ]

& means in 2 bilateral extradition treaty what are the crimes ane listed, pariies of the Lreasty boend
o susmender the criminal, if crime comes tnder the lise oflerwise reguesting Skate cannot compel
£ such State where he physically preseris Bt generally the fillowing cebmies are not subiect i
extraditicn procesdings under custamary fmikes of indemmational '™

a) Political Crime;
b} Religious Crime znd
£ Military Crime.

{a) Political Crimee
it is veellestablished principles of infemational Lew that persons accused of political crimes
are ol eatradited, Bul sonetimes a difficult situstion arses & to whag is Political Crime,
Because untll todsy there B no proper definition on political crime. Where 3 person
piysically presents that State will decide whether crime has o polithcal charscter or not.
Geererally, & palitical offence is ane commintesd with the object of changing the Govermment
ol a State or Including it b clange its podicy

{b) Helighms crime
Relighaus crime means ‘any act which irsuhs refigious feelings and stimulstes sero
mgatlve emations in people with srong belied and which is vsually asocisted with 2
troditional respomse to, or carrection of, sin'. In Saudi Aralds Bolighss offence is called
Blasphemny, i means the act ar afence of speaking sacrilegiously shout god o sacned things
profane talk

{cy Milkary Crinse

Filitary crime means & the crime has been commmltied againg anoiher niilsary person or
sgainst the mélitary autlwority or sgsins the defence forces. Stare of India ensced the
Military Act in 1950 and provisions of the Milicey Act, 1958 elucidaie about Military
offences. Military crimse inchudes Mutiny, Coup (coup means & anegpected, foreful, ond
anilaviul capiure of pawer rais o government L conspires with any other persomns o catise
any mutiny in the military™, Decertion®, Alsence withoul leave®, Threatening auperior
offfcers", Disobedisnce o superor afficer”, Insubordination and obstruction™, Frandulent
enrolment®, False answers on enndment®, unbecoming conduct™, Certaln forms of

W Gl memmanional 2, ALL MueEnsoerth's B oo, Liveks, Trd adn. PI7EL
= iradioe Bidiany Act, 1980 AL
by Mliry A, 1950, Arad

'.‘ Ay Act, 1950, An 39
u"'ﬁbﬂlh—rm, 1Y, At

* Indian Milkary AT, 1950, Article-i0.
" Ingllan Wiy Ao 5950, Askledi
® inadian Slikiaty ACL, PP, Artcle3
T ingian Mimmey Acr, D,
® frian b bty Ack, P,
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Tramsirion of feefsaiee and Exctieive Pructices of Child Prodeciion aad Promodion. A Meltdscplisary Approack
ISRN: 97-A1-S540430-7-0 Puishirked" Jomyary 2077

An Overview of Child Adoption Process in India
Dir. Deppu. P=

£ Principal
Vidyavardhaka Law Cllhgnc. Karnataka state, Mysuru

Abstraci

Pareuthood iv an important axpect of every human e Right o parenihoed Bay gl gained
sigwificant recognition in the jurisprodence of various civilized nations. However, not every
individual family possesses the fate fo become parents naturally. Tn swck & situoion adeption
ef children becomes a blessing in disguise. Adopdon somefimes also helps in piving identity ro
erphans and i seme cores e left out ilegitimare children. However, for profecting the righis
af chifdren law has framed several riles regording procedurey and kow a child cown he adapied,
It ix therefore necessary to know the law before adoption. In India alse there i a well-drafied
legal framework on child adoption. This paper shull iry to provide an overview of child
adeprien lows in Indie.

Keywaords:
Adoption; Child Rights; Indian Jurisprudemce; and Parenthood

“Being a parent wasn't just about bearing a child. It was about bearing witness to its
life.”

Jodi Picoalt
Introduction

Nature has bestowed mankind with the most cherished gift of parenthood, Dut this
privilege is not conferred eguitably Jdue W various reasons. The infertility rate all
over the world is alarming. Infertility is a major crisis for most couples as they are
undergoing various suffering and losses within and outside the family. Tt affects the
stability of the family because they have no opportunity to pass on the legacies of
the family, Besides this infertility harm their role as parents or grandparents which
spoils their self-esteem and worthiness, At this juncture, adoplion comes as an
alternative the couples who are unable to have their child then enjoy parenthood by
way of adoption of the child

256
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“
Meaning of Adoption

The concept of adoption is concerned it as very difficult to define n words. The
concept of adoption bas changed throughout times in its form, purposes and objects
because it is natural that as buman thought proceeds the concept and organization
of social instirutions is also advanced and get modified. In most of the ancient
civilizations and Southern Indian coltures as well as, the purposes served by
adoption differed substantially from thosc emphasized in modem times. The
contimuty of the male line had been the main goal of adoption among Hindus. The
impertance of male heir along with the religions and economic considerations made
it more popular among the Hindus. During the olden days, only the son could be
adopted and the welfare of the adoptee was the primary concemn than the welfare of

the adopted.
Definitions of Adoption:

Adoption has always been considered as a wonderful oppormumity to provide the
child with a3 home and the parents a child It offers an excellent altemative to
institutional care for an abandoned, destitute or neglected child in an atmosphere of
happiness, love & understanding which only a family can provide.

Scction 2(2) of Juvenile Justice (Care and Protection of Children) Act, 2015:
Adoption means the process through which the adopted child is permanently
separated from hig biological parents & becomes the lawful child of his adoptive
parents with all the rights, privileges and responsibilities that are attached to be a
biolagical child',

Scction 2(3) of Central Adoption of Resource Authority: Adoption means the
process through which the adopted child becomes the lawful child of his adoptive
parents with all the rnights, privileges & responsibilities that are aitached w 2
biological child.*

' CPNeena,: Law refating ro Jovenile Jurice { Core & Proweoion of Childres) dee 2005, (0 lammendas &
CoFducational & Low Publishers, Musnbai 2007 jui P 14
F 1537 Law Cosnission Beport on Inter- country adoption
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The concept of adoption is depicted in the chart below,
Chart; .1

Adoption under the Juvenile Justice (Care and Protection of Children) Act,
1015 and Adoption Regulations 2017.

The Juvenile Justice (Care and Protection of Children) Act, 2015 deals with various
aspects of the adoption of orphaned’, abandoned® and surrendered children®
Adoption of such children aligns with the emphasis on right to the family of every
child in need of care and protection. Juvenile Justice Act is a secular Act ie, it
applies to all persons. The provisions of this Act do not apply to adoptions made
under the Hindu Adoption and Maimtenance Act, 1956,

Types of Adoption
In- Country Adeption
a} Adoption of Orphan , abandoned or surrender children:

The children deseried by his biological or adoptive parents or guardians and
they declared as abandoned by the Child Welfare Committee after due inguiry®,

VA oivild who b witharat hisbngical o aduptive pirent or begnl gusmlion or whese legal puardian is exher umahle o
i limg b ke core of e child

* A chitd deseried by bis hislogical or adopive paresas or guardions and who has been declanod a5 shandoned by the
Child wellare commise: following dae ingairy,

A q._-hlld who has been relingeished by the parenis or guardism o the Child welfare commatier dias 1o physical,
cmustansl of sacinl fectors that B beyond their conteel and declamd s such by the CWE

! Abandoned child defined under Secifom W 1§ of the Juvemile Justice {Cae & Protectien of Chadren) Act, 2005
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who is without biological or adoptive parcnts or whose legal guardian is not

willing to take or not able to taking care of the child”, who is relinguished by
the parent or guardian to the committee, on account of physical, emotional and
social factors beyond their control and declared the committee® such children
can be adopled by the prospective adoptive parents within India. Here both child
and prospective adoptive parents are Indians. Relative adoption: Relative
adoption 15 the legal adoption of a child by a biological relative irrespective of
their religion. For example; the adoption of a child by his/ her relative such as a
grandparent, uncle, munty or cousin. This adoption takes place within the
territory of India. Adoption by step-parents: step-parent adoption is a situation
in which a step-parent adopts the child of his current spouse. For example, if a
woman who has a child remarnies, her new husband might choose to adopt the
child in a step parent adoption. Step parent adoptions are generally straight
forward process, provided there is parent consent for the adoption. Further, the
adoplive step parents assumes all the responsibilities for providing the child
with reasonable care as required under the law.

Inter — Country Adoption
a) Adoption of orphan, abandoned or surrenders children
b) Relative adoption

V. Procedure for In Country adoption of Orphan, Abandoned and surrender
Children:

&tep 1- Repistration:

Every resident of Indian Prospective adoptive parents who are willing to adopt a
child shall register online in the child adoption resource information and Guidance
system by filling up the application form and oploading the relevant documents®.
Once the registration process is completed and required docaments are uploaded

" rphan chald defived under 2 42) of the Juvenile fsnce | Cars & Protoeson of Childeen ) Act 2005,
* Sosrreiider child defisod mnder 36 50) of the hrvenide Jnsiize | Care & Prossciasa of Chelideea) Aet, 2015
* Fegulation %1 ) of the Adoplon Begulation 20017,
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within thirty days from the date of registration, the prospective adoptive parenis

received the registration number from the acknowledgment slip'®. At any time by
using this number the prospective adoptive parents check the status of the adoption
process. The prospective adoptive parents shall opt for desired stale or states by
giving options for those particular states at the time of registration." One of the
adoptive parents registered in the child adoption resource mformation and gmdance
system would deem to be registered in all state adoption resource agencies. The
seniority occurred to the prospective adoptive parents for selection of children from
the date of registration. This registration is continuing till child adoption, with
revalidation of the home study report in every three years,

Step-2: Home study and counseling;

The home study report of the prospective adoptive parents shall be prepared by the
specialized adoption agency in the state, where prospective adoptive parents have
resided. Through its social worker or through a social worker from a panel
maintained by the state adoption resource agency or District Child Protection Unit.
For the home study the social worker visit the home of the prospective adoptive
parents, do the home study and submit the report within thirty days from the date of
submission of requisite documents and proceed to counscling session'?, Soon after
the completion of the home study, the report shall be shared in the Child Adoption
Resource Information and Guidance System by the specialized adoption agency or
District Child Protection Unit or State adoption Resource agency. This home study
report remains valid for the period of three years and it's a basis for the adoption of
child by prospective adoptive parents from anywhere in the country.“Based on the
home study report the specialized adoption agency declared the eligible parents.'*

" Bection 93) of the Guidelings goveming the adoption of children 301 5

I Regulotion 802§ of the Adoption Regilation 2007

= The ngeacy may aleo need the sloptive porents to attend coursslling sessions in order i make them umderstond
the preparation motivation, sirengihs dnd weaknoises of the adophve parenis.

' Hegulation 9| 27 of the Adoprive Regularion H0 T,

' Remabaticn W 1 2] of the Adoptree Regulitnon 2107; the prospectinee adopivne parents shall be declared eligible and
suitahle by the speciahized adopbion avency hased wpan the hame stody repont ond supporiang decunrenis and 0 cade
Ay prispective adaplive parchl = nil declared clipible ar sunble Al reason lor e same shdl be recorded in the
chobl adsiplaim. resobirss initermuelisen and glickinee avstom,
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Step — 3: Selection of child by the Prospective adoptive parents:

Based on the seniority the Prospective adoptive parcnts get an opportunity to view
the photographs, child study report and medical examination report of up to three
children, those who are legally free for adoption. Viewing of the children's details
is completely based on the preference of the prospective adoptive parents. Afier
viewing the child details, the prospective adoptive parenis may reserve one child
within forty-eight hours for possible adoption and the rest of the children would be
released through the child adoption resource Information and Guidance svstem for
other prospective adoptive parents on the waiting list."

Step — 4: Matching of the Prospective adoptive parents with child:

The specialized adoption agency after getting the details of the prospective
adoptive parents will fix the meeting with the prospective adoptive parents to
assess the suitability of the prospective adoptive parents. This commitice consists
of its adoption in charge or social worker, pediatrician or visiting doctor and one
official from the district child protection unit'®, Further, the specialized adoptive
agency also fixes the meeting of the prospective adoptive parents with the child.
The entire process of matching the child shall be completed within twenty days
from the date of reserving the child. While accepting the child the prospective
adoptive parents shall have the right to get all the details of the child including a
medical examination report reviewed by a medical practitioner of their choice and
signed before the social worker or chief functionary of the specialized adoption
agency. In case the prospective adoptive parents are not selected the reserved child
then, the reason for non-selection should be recorded in the child adoption resource
information and guidance system. If the prospective adoptive parents are nof
selected any child or they are not found in such a situation the prospective adoptive
parcats will be shifted to the bottom of the senionty list as on the date,
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Siep — 5 Pre — Adoption foster care:

After aceeptance of the child by prospective adoptive parcnts shall be taken in pre-
adoption foster care within ten days from the date of acceptance after signing the
pre-adoption toster care undertaking. If the adopuve parents are working under the
government of India or the State they are entitled W get the adoptive leave for the
purpose to look after the child."”

Step- 6: Legal Procedure:

The specialized adoption agency shall file the adoption petition with prospective
adoptive parents as a co-petitioner in the jurisdictional court'® within ten days from
the date of accepiance of the child by the prospective adoptive parents. This
adoption petition contains all relevant documents. Tn case the child is from a
children’s home which is located in another district, the specialized adoption
agency shall file the adoption petition in the concemed court of that district.™ Tn
the case of siblings or twins, the specialized adoption agency shall file a single
application in the court. Since adoption care is non-adversarial, the specialized
adoption agency shall not make any opposite party or respondent in the adoption
apphication. The counts hold in-camera proceedings and dispose the case within two
months from the date of filing the adoption petinon by the specialized adoption
agency. It is the obligation of the specialized adoption agency to obtain a certified
copy of the adoption order from the court and it is forwarded to the prospective
adoptive parents within ten days. The same shall be shared in the child adoption
resource information and gwdance system with necessary entries. Further, the
specialized adoption agency shall obtain the birth certificate of the child from the
birth certificate 1ssuing authonty within ten days from the date of 1ssuance of the
adoption order,
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Step 7: Follow up of the progress of adopted child:

The post-adoption follow-up will continue for two years from the date of placement
of the child with an adoptive family. Further once in six months, the progress report
of the child will be shared with the child adoption resource information and
guwidance system along with the photographs of the child by the specialized
adoption agency. In case the child is facing an adjustment problem with the
adoptive family or parents then the specialized adoption agency shall arrange
necessary counseling for such adoptive parents as well as the child. If such
counscling efforts do not succeed, the specialized adoption agency shall make
effort for placing the child temporarily in alternative care.

Procedure for in-country relative adoption:

STEP -I: Registration: The prospective adoptive parents shall register in the child
adoption resource information and guidance system and upload all the requisite
documents. STEFP 2: Verification: In this connection, the prospective adoptive
parents should obtain the consent of the biological parents. If they are alive
otherwisc they obtain permission from the child welfare committee. If the chald is
five years and above in such a situation the consent of the child must be taken by
the prospective adoptive parents. STEP. 3 Filing of application: The prospective
adoptive parents shall apply to the competent court along with the consent letter of
the biological parents and affidavit of adoptive parents in order to check their
financial and social status of the prospective adoptive parents.

Procedure for in country adoption by stepparent:

The couple 1.e., step-parent and one of the biological parents shall register in Child
Adoption Resource Information and Guidance System with the reguired
documents. Consent of the biological parent(s) and the stepparent adopting the
child or children shall need. In case the custody of the child is under litigation, the
adoption process shall be initiated only after the finalization of the case by the courl
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concerned™. The hiological parent and the stepparent shall apply to family court or
district court or city civil court to obtain the court order.

Conclusion

Adoption brings happiness to kids, who were abandoned, or orphaned and thus is a
noble cause. Adoption gives a chance for the human side of civilization to shine
through. Moreover, it 15 a beneficial program where the child is treated 35 a natural-
born child and given all the love, care and attention. And also, it fills the void in the
parents who yeamed for kids, their laughter and mischief echoing off the walls of a
home. Even now a few changes could be made to make all the laws regarding
adoption a little, uniform. At the Intemational level, National level, Constitution of
India, various Acts, schemes and policies are addressing the adoption-related issues
only on the best interest of the child. In India Hindu Adoptions and Maintenance
Act 1956 has liberalized the law in several aspects, it has numerous loopholes. It
has a clear religious bias, as only a Hindu can be adopted and only a Hindu can
give and take in adoption. Besides the Act has litile regard for the interest and
welfare of the child, since there is no provision to investigate and look into the
suttability and antecedents of neither the family seeking to adopt nor any follow-up
o ascertain how the child is being treated, A foreigner who wishes (o adopt cannaot
do so under this Act He has tn apply under the Guardian and Wards Act, 1890 for
being appointed guardian of such child and has to seck court permission o lake the
child out of India. Moreover, under this Act, the rights which children get are very
limited. They have no inheritance rights. Similarly, those who adopt arc only
guardians and not parents. Section 41(3) of The Juvenile Justice (Care and
Protection of Children), Act 2015 and in suppression of the Guidelines governing

the adoption of children 2011, the central government issued certain guidelines for
adoption by central adoption resource authority to provide for the regulation of
adoption of orphan, sbandoned or surrendered children. Innumerable couples wish

to adopt but some difficulties in adoption procedure the children remain ha eless

and people desiring to adopt, cannot do so.
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A Critical Analysiy onwADRS invIndustriad

Digpute and Labour Law

Dr, Deepu P*
Varun Raj R**

n India, during 19" Cenlury @ new branch ef Jurisprudence known as indusirial

Jusprudence hos been developed. Before Independence il exsted in a

rudimentary feem of Loissez Faire, but after getling independence there waos a shift
fror ‘'Laissez Faire' fo 'Waltare Stale ‘and weorkmen where provided the Rights fo
form Associations, to Bargain Coliectively for the belterment of working conditions
and Implementation of Triparfite Consultation.

In the words of Dorothy Thompson, the First Lody of American Joumalism,
“Pagce is not the obsences of conflict, But the presence of creative Allemafives for
o Responding to confict - Allematives to Possive or Aggressive responses,
Alternativas ta Violence", these words show the significonce of Afternalives, In which
o dispute con be resoived by Altemofive System which con be termed as Altemative
Dispufe Resobohion dyslem.

Resolving individual kabow rghts disputes in recent years has laken new
siprificance ond prominence for both damestic and mulfinafional corparations,
espacially in a country like India, wherein frodifional justice delivery mechanism i
Owverburdened, Time Consuming and Costly. Afernotive Dispute Resolution (ADR)
has evolved os o perfect oltemative in such o situation, for speedy ond chegper
satflemant of the disputes. Hence. as the result of implementation of ADRS into
Industial Judsprudence in India, Industial Dispute Act, 1947 wos enocted, which
come into operafion on the first day of April 1947,

DEFINITIONS

—= “ADR" con be defined as o Technigue of dispute resclution through the
intarvention ol a third party whose decision i not legally binding on the
parties'.According to World Bank Group, “ADR B a wide range of means to
resoive conflicts that ore short of formal litigations”.

— "Setflement of Dikputes” outside the court may refered to? : (a)Arbilration; [b)
Condiliotion: [c]Judicial Setflement including settlement fhrough Lok adalat; Qr
[d] Mediation.

- Section 2{k|3, “Industrial Dispute” can be defined as “A dispule Or difference
between Employers aond Emnployers. Or Employers and Workmen, Or Workmen
and Workmen; fhe dispute Cr difference should be connected with,
Employmeant Or Mon-Employman!, Or Terns of Erployment, Or Conditions. of
lobour of any person; the dispute maoy be in relation to any workmaon Or
workmen Or any ofher pesson in whom they are nterested as a body”,

= section 2 {1){a)~akiiration™ means amy arbitrafion whether odminisierad by
pemaonent orbitrol institution.

'The ferbitration srd Conciligbior Act, 1994, Mo 08, Act of Parflament, 1988 [Indisj,

BTl Code o Ol Prossadiors (Amandment ) Act, 1995 Sec B9, No. 50 BO3EE], dabed 5.6-2000.
Uk Industrisl Disputes fct, 13847, Sec MEL Mo, 14 of 1047

U g Arhitration and Conciiation Act, 1996, Sec 21Hal, Ma 36, Act of Parfamerd, 1996 (Indla)l




DEVELOPMENTOF LABQUR LAW WITH THE IMPLEMENTATION OF ADRS IN INDIA

In Ancient fimes, people very offen refamed their disputes voluntorly o o
group of Wise Men of a Communily caolled the Sabha’s ond Samitis. which IS
identicol to present Panchayot System, There was on amval of Brifish im 1 400, ADRS
made a great influence from Pre-ndependence perod ifself, as it was not afly
comidered o5 convenient procedure but was seen 05 4 politically safe and
significont in the days of British Raj, in this present scenario the system of Allemative
Dispute Resclution form picked up poce in the country, with the omvol of the Bast
india Company. Indian Arbifration Acl. 1899 was possed based on the Englsh
Arpitration Act of 1889, it was the fist Substontive Low about Arbifration, but it
applied only to imited presidency, fowns af Calcutta, Bombay and Madras, As this
act sultered from many defects, it wos subjected fo severs Judicial Criticisms and
nence the Arbifration Act of 1940 was enocted by replacing the Indian arbitrafion
Act of 1899

During 1880's, The Indian Faclofiss Acl, 1881 which wos the first Labour
Legisiation in the subcontinent which wos passed based on a report of Mojor Moore.,
hut this Act wos repecled. In 1890, Bitish Govemment tormed o Commission 1o
submit the raport on Labouws Law, basad on ihis repor the Foclories Acl. 1891 come
into being. As the result of Development in Lobour Low, The Employee's
Compensation Act, 1923 and The frade Union act, 1924 were enacted during the
Predndependence Perod. But fhe Foctories Act 1934 os possed replocing ol
previous legisiations regording Eactonies. This oct was drofted in the light of the
ecommendations of the Royal Commission on Lobors; fhis act was alko-amended
fime to fime. At this stuation there was on anactment called the Indusial Dspute
Act. 1947 which was Frst leglsiation 1o suggest he alternalive Dispute Resolution
systemn by making the provisions 1o estabish the Authorfies under this oct fo resalve
the disputes of Industrias.
COMNCEPT OF INDUSTRIAL DISPUTES
India, having huge Human Resowrces ploced &0 in the world in Inciustrial Sectors.
industialzation has always confributed fowords the Employment, Nofional Income,
Per Capita income. Exports and Economic Development on One side and focing
Industrial Disputes on the Other, which can be jermed as the Two faces of the same
Coin. A Dispute s o confict orsing out of the No Consensus Ad Idem between fwo or
more parties in the Parficular pactter. Similarly, when there is No Consersus batween
the Employer and Workmen in the industry, this con be termed as an Industrial
Dispute.

According to Section 2 (k) of industrial Dispute Act, 1947 definition. Industricl
Dispules arises between the following Parfies and Connected with,

[ Parlies fo the Dispules [Hsputes conneched with

Employers and Employers Employment gnd Non-t gipliyimeni

Empphiyers and Workimen Terms 0f Emaprloymetil

Warlemen and Worlmen | Condifiens ot Lamrin { any Forsgn
Causes of Industral Disputes: industrial Dispules may arse aul of social peltical,
gconomic, of SOCio-BConoImic factors. The factors which lead te indusital Disputes
may be related o Indusiry, Managemaeant, Govemmant of U ch alfects to
the Employer and Workmen. .

1} Psychological Couses.
2) Institutional Causes,

Mysor® ° 570 00
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3] Working Condition Couses, _

4) Couses roised by iImplermentation of Policies. :

5] Couses groused from the Delay in Execution of Welfore Banafits.
ADVANTAGES OF IMPLEMENTATION OF INDUSTRIAL DISPUTE ACT AS ADRS
Refore the enactment of industial Disputes Act, it Is not considered that there was
absence of industrial dispute, hence, to approach the traditional judicial system, it
leads to very much legal procedural complexity ond delay in disposal of the coses,
and It was too costly which a labour in India could nat afford it has they were
aconomically weok, By implementing the Industrial Disputes Act, 1947 of ADRS had
led ta major Advantages. such as
a) Scope for Cost Saving.
b) Less Economic Burden on Waorkmen.
g Speedy Tigl by the Authorifies.
d] Scope for Seftlernent batare it reaches Calrts.
a] Absence of Traditionol Formal Process.
fl Mo Win-Lose Doctrine,
gl Pratection of Privacy and Goodwill of the indusiry.
h] Porly Autonomy,
i] Aexibilty.
INDIAN JUDICIAL REVIEWS ON INDUSTRIAL DISPUTES AS ADRS
The Industricl Dispute Act ilsell act os the ADRS; the authorities established under this
acl has the power to give an Award. Even these Awards ofre made subject to the
Judicial Review by the High Cours ond Supreme Court of India. There are some of
the Judicial Interpretotions and Judicial verdicts which are related te Industricl
Disputes. UshannaRajalch & ofhers. v, The Indusiies Tibunalflabow Courl, KAR., 3
otherss :This cose wos about seeking the wWrit of Certiorar decloring the order possed
by the Respondent as llegal and Aroltrary, The Pefifioners were working as general
mazdoors in the respondent’s company. Has thelr increments eamed as daily rated
were omitted and o such thelr basc was wrongly fixed of lower scale. Sechion
33(c)(2) and Section 7-A of Industrial Disputes Act was invoked. It was Held that, it s
lound thot the Pefifioners ore Bigible for the Pay, within period of %0 doys
Monagement of Deccan v. Hon'ble Additional Industial Tibunok: The Warkrmen filed
a claim stolemant under Section 2A[2) of the Industial Dispules Act. Additional
Indusirial Tabunal owarded the praver from the Woromen. This wos cholenged by
the Managameni, belore the High Court, with reference fo the Section 11 of the
Industrial Act, Managemenl filed the wril patition against the award passed by the
Trburol directing the reingtatement of the workmen, The High Cour Uphald the
oward granted by the Tibunol The Manager Coimbalore Distic! W
KN, Muregesan” This Petition s filed challenging the fair and decrial orders passed by
fhe addifional Labour court. Petfitioner contended that the amount claimed by the
Workmen is wrong and even without considering the same the Presiding Officer,
Additicnal Lobour Court, had passed on order aftoching the vehicles of Pefifioner,
The some wos dismssed by the Hon'ble High Couwrd. GourShanker v, Slote of
Raigsthion®in this cose Seclion 25Flalib), 25-G, and 25-H of the Industriol Dispubes
Act was refered ond chollenged that the Refrenchment of the Workmen woas
Improper. The Courd Held that the Retenchment of the Workman lor the shol ‘The
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workman' from his senvice is improper and Invalid and directed the Empilover far the
reinstatemeant of the waorkmen in his post. And pay 25% back woges form the date of
termination till the date within & waeks formn the date of this judgmant,

STATISTICS SHOWING THE NO OF CASES FILED, DISPOSED OFF AND FENDING IN
SUPREME COURT OF INDIA, HIGH COURTS, AND OTHER COURTS FROM 2018 TO 2027

YEARS HOUMBLE SUPREME COURT HONBLE HIGH COURTS AMD
OTHER COURTS

Mo 154 ik il [ 'H 1 L8 T L 1] == R 1 1] i

SU18-2019 ] 10 7l 2780 Y25 i
20192030 i ’ 2 A5 7454
2020-2021 3 "B LY.

2021022 ] & 4 £

*Dote fseroe ftipaiobosy gov mannual repnrs

STATISTICS SHOWING THE INDUSTRIAL DISPUTES HANDLED, DISPOSED OFF AND STRIKE
AVERTED BY THE AUTHORITIES UNDER INDUSTRIAL DISPUTES ACT

YEARS INDUSTRIAL DISPUTES | INDUSTRIAL DISPUTES STRIKE
HANGLED DISPOSED OFF ANVERTED

20152016 &.672 720
20142017 12,235 7533 345
2017-2018 12,450 74 i
2018-201% 3 &7 T
2015-2020 14003 014 498
2020-202 1 | Apr-MNov)
2021 [Jon-Dec| E2) 1T ;. a59 23]
*Duater Sauree. hitpeAabour. gov. in vl reporty
PROBLEMS

ADRS in Industrial Jurispredence hod played a vital role in the development of the
country and rasufted in the industrialization of the nation, though ADRS is fully
boundad with Advantaoges and Merils with the implementafion, it & also not free
from its drowbacks, this is ke Both foces of the Single Coin. There are some of the
difficulties foced by the Authorities while resolving the indusirial disputes and o well
s il is faced by the porties foo!
= lohn Bay Grisham, An Amerdcon Movelist ond Lowyer —"There's always such a
Rush to Judgment, it makes a foir fial. Hord to Get",
=  |ndustricl Disputes Act provides the fime limit for sulbbmitting thelr repors and
awards.
a| Conclighon Officers: 14 Days,

* Puldishid by Governmenl ol Indis Ministry of Labour snd Employment




b| Boord of Conciiation: 4 hACenths,

gl Court of Inguiry: & Months.

d) Voluntory Aroitration: 30 Days. .

h ‘within c::ie prescrived perods the guthorfes mus! perform their dufies
hut sometimes this leads to the skip in the sleps or proceduras,

s There are No Recognised Unions to bind Employer with the Common
cpgrﬁﬂmenls ond bring the workmen uniled when they nove nsen thesir
voice.

_y During the process of appointment of the Veluntary Arbitrater, there i no
prescribed Qualification, the consent of the parties to the dispute by
refering to the authorifies they can appoint Voluntary Arbitrator. !

— Award given by the Voluntary Arbitrator will be binding on both prarties
but there is the absence of recognifion from the legal status.

—+ The Conciliater need not to foliow the legal procedures siicly.

+ The Authorfies who moke the investigation have the further power 10
resolve the disputes within the proces:. This power may lead 1o effect of
Bics,

_» When the Volurtary Arbitrator is resolving the disputes, there is absence of
simpéfied procedure, and which doesn’t provide ocppeal prowvision.

_» In the process of Conciliation or Inquiry or Arbitration, there is no strict rule
lo fallow the Principles of Nafural Justice.

SUGGESTION AND RECOMMENDATIONS:

—» While appainting the Voluntary Arbitrotor both the parties must give their
consent but in proctical sense, the consent of ofl the Workmen is difficult fo
attain and hence It Is suggestive thal, even though they have not given the
consent. the woromen shall know who is appainted as ther Arbitratar,
Prescribing the Quallfication of the Voluntary Arbitrater.

Tirne limits for the submission of the reparts ond owaords must be extended.
Hae there s increasing in the Industricl Disputes. appoinfing Adjudicative
badies must be in fime fo fime.,

— Making strict provisions on implementations of penalties for authorities it they

practice any unfair proceduras, coruption, or any other illegol settlemeants.

— Chack and Balance system must be implemented occurotaly.

-+ Making sure that the Officer who is aftaining the Disputes must not have any

personal interest over those dsputes, he shall be Nedtral

— CONCLUSION

ADRS info the Incdustiol Diputes in Indla had made drastic changes by

influencing its practicol opplicobility towards to sociely and this syitem of ADRS & a
kind of Money-Friendly systermn in which there s less cost of expenses compared 1o
the traditional judicial machinery,
Eliot Spitzer, “Delay is the Enemy of Progress", il any of the counfry in the world must
be developed then there shall be no deloy in which it may result in slow
development or no development, In o counfry ke Indio, 2512% of the tokal
populafion of working sector is depending upon the industries. When there s no
protection towords their job security, which s inferinked with fhe disputes then, it
may result in the downfoll of the Economy as well as effects in the development of
the Mation. Hence, the implementotion of ADRS into Industrial Jusprudence i o
mecessary sten ta foke for the betterment of tomomow’s Nafion
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126




Status of Agrarian Sector in India:

Impediments, Causes, Consequences and Way Forward

Edited by

Dr. Siddaraju V.G

GRABS Educational Charitable Trust
| &
| Centre for Study of Social Exclusion and Inclusive Policy
University of Mysore, Mysuru, Karnataka




Forward
Grabs Educational Charitable Trust

© Grabs Educntional Charltable Trust 2023
The contributors retain copyright to their individual esssys

Al rights reservad, Mo Part of this book may he reprodisced, storad, adapind
or frarsmitte] in any fm of by ATy meals, electronic, mechanical,
Phaotocapying, micro-flming recording or atherwise, or transiated in sy
lﬂnp;l.lql,gq:_. without the prior writhon permizsion of he copyright owner and
the publisher. The book is sold subject to the condition thay it shall not, by

The views and apinden expressed In this book & author own and the facts
reported by them have been verified the extent prssibie and the publishers
fire nod bn any way lalde for the same,

ISBM: 478-81-956143-3-2
Frice: 600/~

First Published in 2023

Published by

Grabs Educational Charitabls Trust,
21732 Aih Strent,

Bakthavachalam Magar,
MNanganallur,

Chenmai-s007 14,

Mobile No.: 09840065513

A

Le!
;‘hr le:uﬂlhmh I8 part of & seminar on “Agricultural Transformation ang
ural Duwalopment in [sdia: lssues, Challenges and Wa ' Forward' spanaosad
by the Indian Council of Social Seience Research (IGSR}:L New IJ-:LMFTHH::- At

Vvery grateful to OSSR, New Delhi for linancial support to conduct the
Beminar,

CH.M\'[ARA_TANAU&RA UNIVERSITY
Suvarin Gangothri, Ch.-lrn.'rraiinnga-r = 570000, Kamatika, India

Prof.M.R. Gangadhar
Yice - Chapcellor I.. -!
Email: riflgmail.com L

Mobile: 09445734992, N9886315033 r

FOREWORD

lam happy to know that Dr. Siddarsiu V.G has edited 4 book on
Status of Agrarian Sactor in India- Impediments, Casos, o e es
and Way Forward, Covening wider sues In agriculivre sector. As ven
known, Agriculture continues o be the prime pulse of the [ndian
economy and is ot the core of the socio-ecanomic development of il
country, About 58 per centof the Indian popelation depends on
agriculture for their livelihood, The growth of other sectors ancd the
overall economy depend to & corsiderable extent on e performance of
agriculture through s backward and forward linkspes, It is 4 sournce of
livelihood and food security for the maporlty of Indin's population but
has special importance for the low sincome, poor and  vulperabls
sections.

Apricuilture in India is undergodng structural change Iaiding to
crisis sifuation. The growth rate of agricultural production has been
gradually declining in recent years, Agriculture’s contribution 10 GOP
has been steadily declining over time. The performance of agricubtre
by crop categories clearly indicates the slow pace of egrculiure m lndia
Trends in area, input use, capital stock and technalogy  redlect
agricultural decline and farmers response accerdingly. It ts alarming
that India is moving from being o surplus food self-sufficient country b
a net importer of food. All these tremds indicate that the apriyliun
sector in India is facing & crisis today. Many research papers, in iy
current volume brought out a number of critical [ssyes o fore as
workable solutions and to improve the productivity in the agriculog e
sector, | am sure that this volume will be wsefil to researchers poki
makers and famers in agriculture sector in India, | congratulaie (he
contributors and editor for their efforts
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PREFACE

Agrictilture plays o wifa) role in the process of SOCIneTOnom |
development. India is one of the Magor plavers in the agriculture sector
worldwide and it i ghe primary source of livelihood for abaut 58 per
tent of India’s ‘population, Indi has the warld's largest catthe herd
thutnloes), larpest areg Planted to wheat, rice, and colton, and i the:
largest producer of milk, pulses, and spices in the world. is the
secind-Lagpent Prodscer of fruit, vegetables, tea, Farmed fish, coddom,
Fugdreane, wheal, rice. cotton, and SUBAr. Agriculture sector in India
feddz the fecord for sevdi-lorpest agricultural land in the world
trieruling employment for abogt half of the country's populstion,
Itis, farmers berome an mitegral part of the sectar 4n Provide us with
s of sustenance, Empowerment of the small and marginal farmers
theaugh educaHap, relarms angl development will Ehsure o hetter,
iticient and strengthened Indiin agriculture. Motivation new madels
I produsction and marketing along  with creating awarensss and

ViEFImiirs

il fike bo expresg my heartfelt thanks to al] the authors who have
Mrchid the bao In |-;I|1ll'l:|'|u1.ll'lg_ their b rmed Papers. | also thank
Prof, Mezaffar § Asridi, Viee Chancallop i) and Sme v R Shfr'|qj3,
Futsimtrag, Lniversity  of Mysare, Mysury for their never ending
Tesuragement and kogistic support. [ thanks 1o faculty mambers and
vil-Teaching Staff of CeSED and Department of Anthropology,

niveexity of Misore for thair “Hppen. We acknowledge all others whi
M st and aesicied directly and indirectly for the completion
s work, 1also praveful 1o the Grabs Educational Charitable TrustE,
Lhtiad fop publishing this edited boak

Editar
Dir, Slddaraju V.G
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26 crore workers have been registered under the s-SHEAM portal out of
which 13,78 crores are agricultural labourers as per self-declaration,

Probable Suggestions for the Improvement of Agricultural Labours:
The lollowing suggestions can be made for the improvement of the
socic-economic position of the agriculural labourers:
* Effective implementation of legislative measures,
* lmprovement the bargaining position.
* Resettlement of agricultural workers
Creating alternative sources of emploviment
Protection of women labourers
Public works programmes should be for kenger perlad in year
Improving the working conditions
Regulation of working hour
Improvements in Agricultural sector
Credit at cheaper rtes of interest on easy terms of pavment for
undertaking subsidiary occupation,
= Proper training for improving the skill of farm labourers
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i Changing of Family System: changing of family svstem effect on
the economy’ satus of the agricultural labour, The economic
sppor svstem kot been reduced with the break-up of the joint
family svstem. This has incrensed the need to work outside the
Eamrmaly' s land -holdimg.

Laws Governing for the Agriculture Labour In India

I The employees stote  fusurdnce  Act 1948 which  provides
comprebensive medical care and monetary compensation in case
o sicmness, maternity, death or disabiement.

1 Tl marnnnm foages Act 1948; which fixes 2 minimum amount of
wapes to be paid to employeses,

1, Workmen compensation Act 1923 which requires pavment of
compensation o the workman or his family in cases of
employment related injuries , resulting in death or disability.,

A Corstitietion of [Tadia
riicle T4 Sate shall not deny to any person equality before the

I of gual profection of the law within the territory of India.

Article 31 "Protection of Life and Personal Liberty: Mo person
shall be deprived of his life or personal liberty except according to
proeuure e5in bhshed I_'I!, B ™

ritcle 41; Right to werk, to education and to public assistance in

elait cuses The State shall, within the limbs of fis economic capacity
and development. make effective provision for securing the right to
work, 10 education and to public sssistance in cases of unemployment,
il age, sickness and dissblement, and in other cases of undeserved
Weairid

Wrtich 42; seeks (o ensure humane work conditions and provide
o mabermity relet, 1§ states that "The State shall make provision for
securing pest and humane conditions of work and for matemity selisf®.
It s a principle of socialistic nature and dedicated to achieve social and
evoninmie welfare of the people with the olective to establish India as &
Wislimre Stage

rticle 47; which directs the State to raise the level of nutrition and
thee standard of living @and to improve public health as among its
rrimary duties and, in particular, the State shall endeavour to bring

Th
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about prohibitiom of intoxicating drinks and drugs which are injurious
to health

Schemes Implemented For Agricultural Labourers

The Government Ministry of labour emiployment introduce the

following schemes for the agriculiural labours;

I, Life and disability cover is provided through Pradhan Mantrl
Jeevan Jyoti Bima Yojana (PMIIBY) and Pradhan Manid Sarksha
Blma Yojana (PRMSEY).

2. The health and maternity benefits are provided through
Ayushman Bharat- Pradhan Mantri Jan Arogya Yojara (AB-
PMIAY) which is a universal health scheme. Under this Scheme, a
total af 17.81 Crere individuals including agriculiural labourers
have been verified and provided with Avushman cards &ll
14® March, 2022

3, In erder o provide old age protection to the unorganised sector
workers including agricultural labourers, the Government of
India launched Pradhan Manird Shram Yogi Mean-Dhen Yojana
(FM-E-‘I:".H] in 20019, It Fﬂ‘nvid:l B :r|'|.-|:'|n.I:|'l|].- mirimum  assured
pension of Rs, 3000/- after attaining the age of 60 yvears. As on
903, 2022, more than 46 lakh workers have been registered under
FM-5YM.

4. Apart from above, other schemes such as Public Distribution
Syetem throogh One Mation One Ration Card scheme under
Mational Food Security Act, Mahatma Gandhi MNatlonal Rural
Employment Guarantee Act, Deen Dayal Upadhyay Gramin
Kaushal Yojana, Pradhan Mantri Awas Yojana, Garesh Kalyan
Rejpar Yojana, Deen Dayal Antyodaya Yopna, PMSVANidhi,
Pradhan Mantri Kaushal Vikas Yojana efc: are abo available for
the unmgpniied wiorkers lru:ludlng rural and qgﬁ;'ull;urnl

labourers depending upon their eligibility criteria.

JPpL
wo Uaw C @M portal with an objective 1 create National Database of
. 570 001 Unorganised Workers (WDUW) to facilitate delivery of Social Security
Schemes/ Welfare Schemes of the Central/State Governmenis to the

workers of informal /unorganised sector. As on 13.03.2022, more than

Further, the Ministry of Labour & Employment is maintaining e-

Fr'd
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terminated. When the agricultural Isbourers face financial
pf-ahlemsmmﬂuy borrow the hand loan form the landlords at the
high rate of interest. This inevitably leads them inta debt.

- Mok United: Agricultural labourers are considered as unorganised

sector. They are illiterate and ignorant, lived in scattered villages,
They are not able to form any union like trade unions. Thus, they
are unable to negotiate their wages etc and fail to rnise their voice
agamst the violation of their rights with the land owners by
uniting themselves,

. Exploitation of Women Labourers: our socicty 5 male dominate

sockely Due to lower income women of agricultural labourers are
also forced to work for their livelihood. She is gefting low wages
compared to men labour and exploitation of women lsbour in
agricultural field is also another problem.

7. Increase in migrant labour: The wages of the lnbourers in the

irrigation areas are less compared to the wages of thw labourers in
the rain-fed areas. This led to the migration of the labourers from
the dry areas to the heavy rain areas.

8. Agricultural Slavery: Majority of agriculiural labowrer are ndless

and of backward classes. Due to their lower social stabus they are
treated as animals. Big land owners make them work as slaves.
They are used as labourer and in mturn given minimum wages,

. Unskilled and Lack Training: Agricultural labourers, espocially in

smaller villages away from towns and cities, are generally
unskilled workers camrying on agricultural operation in the
centuries old traditional wages. Most of them, especially those in
small isolated villages with around 500 populations, may not have
even heard of modernization of agriculture. Majority of them are
generally conservative, tradition bound, totalistic and resigned to
the insufferable Iot to which according to them fate has
condemned them, There is hardly any motivation for change or
Improvement. Since, there is direct supervision by the landiord,
there is hardly any escape form hard work and since there is no
alternative employment. The agricultural labourer has to do all
types of work-farm and domestic at the bidding of the landlord,

I Lew Social Status: Most agricultural workers belong to the

depressed classes, which have been neglected for ages. The low
4
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caste and depressed classes have been sodally handwapped and
they had never the courage to assert themselves. They have been
like dump-driven cattle. In some parts of India, agriculoural
labourers are migratory, moving in search of jobs at the dme of
harvesting. Governmen! measures 1o improve their ot by
legislation have proved ineffective so far due to powerful hold ol
the rural elite classes i the ruml economy

Causes for the Growth of Agricultural Laborers:

There are & number of factors responsible for the continuous and
enormeus incrense in the number of agricultural labourers i indis, The
mare important among them are:

L. Increase in Rural Population: The increase in population & the
major cause of sub-division and uneconomic land holding in the
rural area as the same plece of land gets distributed among Lirpe
number af persons in the family which becomes inadequate lod
their own basic requirements, Thus the riral faimilies basve b
search for the employment b fullil their economic neads.

L Decline of Cottage Industries and Handicrafis: The rural
industrigs are on the decline due lo increased competibion from
modern industeles. In the absence of the allecnative emplovimen
opportunities for workers engaged in these village imsdustries there
is mn increase of agriculwre Babour in India,

3 Eviction of Small Farmers and Tenants from the Land: During the
Britsh mules increace in the number of ntermedsaries, the land
starded slipping out of the hands of small farmers and they wers
forced eithar 1o adopt the status of tenanits or work as agrculiural
labourers, A majority of these people had no altermative But o seck
emplovment as sgricultural labourer.

4. Uneconomic Land Holdings: The wast inequakity v th
distribution of land-helding has resulled 5 the meed b search for
the rural emplovment,

5 Increase In Indebtedness: A very large proportion of rosal
iPal,  population is in the grip of noncinstitutional source of credil
haha L aw rﬂﬂjlm money-lenders that charge huge interest In arder o pay

& - 570 00y debts, poor farmers have 1o sell their land and look for the
employment on ather's farms.

n
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Problems of Agricultural Labour in India: A
Critical Analysis

Deepu.l”

Latwonir 5 M el seesare of fle exchungenhile pafer of @) commmdiffes e real
Pkt 1 b eyt e ebery g real vos o M st o st fooeawire 1 #s B
vl Pl icirering 11

= Adir armidh
imiroductian:

Phe distinguishing feature of rural economy of India has been the
growih of agriculiure labour in the crop production. The phenomena of
dnderemplvment, under-development and surplus population are
vistbrle amongst agricultural lnbourers. Agricultural labsurs constitute
e most neglected class in Indian rural sector and are highly
ungrganized. The income level of these workers & quite low and
employmwnt is quite irregular, Further, these workers lack alternative
e plovmien | due to lack of training and skilks

Definition of Agriculture Labour:

Agrculture labour may be defined as labour who works in
agricaltare orallled activities for the whole or part of the year in return
for (in wash or kind or both) for full-time or part time work, The
apricultune labourer has no risk in the cultivation, and no right of lease

ar conntrach on land ot merely works on another persan’s land for
Wil
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Objectives of the Study:
* Tostudy the problems of Agricultural Labourers in India.
#  Causes for the growth of agricultural blsuarers
« To recommend the measures o improve the conditions of
Agricultural Labourers

Classification of Agricultural Labourers: Agricultural labourers can be
divided into four categories -
1. Landless Labpurers, who are attached to the land lords;
2 Landiess labourers, who are personally independent, bat whao
work exclusively for others;
3. Petty farmvers with tiny bits of land who devote most of their Hme
warking for others and
4. Farmers who have econgmic holdings but who have one or more
of their sons and dependants working for other prosperows
farmers, The first group of labourers has been more or less in the
position of serfs or slaves; they are also known as bonded
labourers.

Froblems of Agricultural Labourers in India

1. Mo fived Working Howurs: The working hours of these labourers
are not anly irreguiar but also excessive, They have to work since
momming o kate ndght. Thetr waorking hours change with harvest,
seasoned work.

1 Seasonal Employment: The agricultural labour does not get work
for the whole year. They work only for the some dayvs of the year
and rest of the time they remain idle. According to Agricultural
Labour Investigation Soclety, a Seasonal labourer gets an average
of 197 days of work in a year. Women labourer gets 141 days of
wirk in a yvear. It leads very low income,

3. 3.Low Wages: Since the agricultural labourer are considered as
unerganised sector , there I8 no fixed wages for specified
agriculture work and the wages level of agricultural labour very
low as compared to that of industrial labour.

4. Indebtedness: Due to lower income, the indebtedness af
agricultural farmers is increasing. They hesitate in negotiating their
wages with the land owners in the fear that their services would be
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Child as a Witness: A Judicial Response to lis Credibility in
India

Dir. Sridevi Krishma®
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“WWiemexsex wre the eyex mna eary af Justice™

- deremy Bentham
Adbstract

Clildhond {5 @ gelden parr and e most cherioked day b every persea 's Ofe. The expericaces
in childbond days shape owr future, They learm throuph seeing, hearlng, exploving,
experimentiag and avking quetivmi The copritive shilly of sery ellld develop when thiy
dearn io think mare complexty, make decisions and sobve probiems. They wndersand dings
ifrar rhey see kear o Expericace i fhelr way aned marrate Oee somee o they Bove mamtyoed. But,
wiher sach marradien & related [ crimes el Shey EXPeriemoe oF S6r, there arses o guestion &5
o bkt creaibility of suck testimony Bbefere the conrt of loee whether e child dimacl may be @
victim or @ witnexs for the crime comained Tradinerally, tee prospect af the child ax @ witness
his posed thermy questions of compefency like when o child can fendfy or af what age they
mﬂrpﬂ.ﬂhﬂﬂ!bmﬁrniﬂﬂﬂlﬂhﬂhﬁ%ﬁmim
Thaurgh we pread M child ws famocens b deseribing ou incident they sow ot the same fime,

thredr festimanmy It wery fmporfost fa pandshing die wrongdesr, This paper aims to coamine (e
creditiliny of child witneres and the jdicial response to their testimony, The paper also
dircurses the lows sbond child wimesses ond brings eul o fow puggpesfions oy dv dhe
walmisaibilify of sech smitnevees

Key Words:

Child Witnexs, Testhmony, Credibility, Admissibility
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Intresduetion

Iny Inclin, the calepory of 8 pemon bedow e ape of 15 yesrs 15 troaled a5 2 distmit |egal oty
I'hint is precisely why peaple cin vobe o gel o driving lcenss oo enler imfo legnl contracts when
thiy atiain the &pe of 13 of maminge of & girl below the &ge of 18 vears and boy below 21 yess
restricted under the Child Marmiage Restraint Act of 1929, Moceover, after ratifymg the UNCRO
in 1992, India has changed its kaw on juvenile justice to ensuse that every person bebow ibe ape of
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18 years, who requires care and peotection, is entitled i recgive i from the Siaie?, There are,
however, other laws that define 0 child differently and are vel 1o b beought in confomuity with
the UNCRE. The legal understanding of the age of maturity is 18 for girle and 21 for bove ot
whal males & person a ‘chikl® & the person’s “spe.” Even il s persom under the apo of 18 vy s
married mnd has chilites of henhis oom, she'de ls ecognized as a child scconding (o internativemal
siandards

Thowgh age limit differs fom the activaty in which the child &5 mvolved and from couniry 1o
conmiry, in mmy lepal precesdings before the court of low, where the cbdld 12 called s 0 wimess,
regand i ghven do tho competency of that child A witnes is mid to be competent i that witness
i quabified to testify i court Such o witness eust be physically and indellectunlly qualifed 1o
lestify. Black's law diclionsy delincs compeieice 8 “a basic or minimal abiliey o do
something: qualification expecially 1o iestafy™.

Compeieney and Crodibility of Child Witness

The Indiam judical svstem it laid down some nalcs to delenming the competence ol & child
wiimest, which has also been provided by the Indian Evidence A<t and other relevant judgmesis
Sectiom 10E of the Indian Bvidemce Act, 1E72 makes all persons competent o bestify the
quesisons pui b them or from giving rational apewers in ibose questions (8} by tender years, (b}
entresne old age, of (¢} dease. Thig wnderstanding ie the sale test of ecenpetency. The best of
campelency 18 the capacity ba understasd (e qoeestions and 1o give ratiosal answers The eourl
hes B0 ascerinin, in the best way 1 can, whether from the extend of miellecival cpacity and
understanding he can give a rticnal scoosnt of whet he has sees or heand or done oo (ke
particular cecasion. The Forr dire Test s deriviad from the Anglo-Morman phimss refers o "Oalh
i bell the truth’. The word vair or wedee, in s combinstion, comes from French which siaies,
“That which ér rree®, The teet is oonducted o decide the competency of a chald winess. "Lsually,
the judge puls questions to (ke child wittess to test i vemeity and to vesify thar the facts build
ip wilh the progrescion of the sccompanying Goets. This tesl & a precurior b delermining (he
matersty and capwhility of the child o act m the full capacity &5 0 winess o lesify in oot of the
judge, hence, the judpe may cxamine the ohild by posing comain questions wihich may nod be
related o the oegoiig case, This i3 done io deberimine e absalue compabmoy of the child
'wil:lrenl,whl-:hrn.p],lI'r:lu'rl.m:rl|r|.n.l.f:l.l.m:-uiflpcl.u'l:lc.4

In the case, Rameshwar 86 Kalan Sngh v The Siee of Bgfarthon”  the court held hat every
reisan B eampeient lo be o withess m the coun of bow, unless mespable of understambing ihe
question pul before himber, keepang in mind the provisions of Secton V1R of the Indimm
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Fvidesce Acl Capshility to undoretand # & yourg age i mone likely o be dependent and o be

fonmed af the opindon and perception of what athers say and porirey, G o which ihe lcafimany
al a child is mare liely 1o be modified of altered, Henoe, denling with a child witness &s of key
importamce. This wax alas brooght up in the lasdimask case, Nivewitd Posdwarrg Kobote & Orer v

The Rate of Maharashera, ® where the Saprense Court bokd that the testimany of n child watness
st be serlinized 80 meke surs b i wes mol given ander any sifuntion of coercien and umdue
infuence, and must comeborabe other given evidence ns well. In-State v Allew” il was observed
mmmmﬂmmmpdﬂttﬁumﬁpmwmhnﬂm.anMS
fnctors when delermining (be competency of o child witness. The shsence of any of them rendery
the chil incompetent 0 testify. They are- (1) An understinding of the abligation 1o apenk the
truth om the witsess sand: (1) the ments] capacity ol the time of the ecourrence coscerming whick
he # 10 testify, &0 recelve an sccurmie impresston of i (3] o memory maffecicnl to pebain &0
independent recollection of the vepurrence, (4] the capacity fo expeess in wardhi s memony all
il pccummence; and {5) the capacity to understand simple questiod ahout it

As & maner of prudence coung oftes show cautineaness while putting shiclute relfiance on the:
evidence of a olitary child wilhese and look fior conobomtion of the sarme from the facts end
clrcumstances fs the case, the Privy Council decision in & v. Nerbury®, where (e evidencs of the
child witness of 6 years, who herself was the victim of rape, was admitted. Hero the eour
ohserved that o child may nol endersiand the nature of an oath but i he i otherwise competent te
\estify and understand the ratue of the qaestions put belore bim and can give yational answers
heretn, then the stetement of sech o child witness would be held 1o be admitted and mo
parrabegative prooal is soccssnry.

The courts on soveml ecoesions: bave spoken i faver of this question. THecauss isf the case
of Tehal Singh and Ors, v The Siate of Punfab,® the Supreme Court held that the common sense
and progress of & witness al the age of 13 may be equivalent |o thal af & perfectly rational pesan.
The Courl argued that in an aprurisn sconomy such & |ndio, o 13-pear-phd child cannot be
comsidered imenature, b such an ape that children bogin working in various fiehds, farme and the
informal sector. In the case of Musst Jarinakhane v Sate of Assam™, it was beld that by
considering the credibility of the juvenile witness, the trial cout may by dnkimg inbo secount the
fisct that the judge mey kave the first and direct comveraation with the child, Tt erables hem o he
the best evaluator af the child's level of develngmsnt and comprehension.

The Supreme Courl, in the Ssate of Modkya Fradesk v. Rtk @dne'! | Bos cxnmined the b
relating to depesition by Child Witnesses While examinang the law on e aspedt the Court has
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observed ihat the deposslion of a child wilness may requine comobomtion, bt in case his
diposiain inspires the confidetde of the Courl and there @5 mo embeliiskment ar impeowvement
therein, the Courl may rely upon his evidence. The evidenoe of a child wikness musi be evaloated
more carefilly with greater ciroumspection becsuse ke is susceplible 1o wioring. Only i case,
there is evidence on teeord o show dhai o child hes been tmoed, the Coun can rejeet by
stobement partly or fully. However, mn inferemce ax to whethor the child has been tubared or mol
can b degwn from the conlents of hos depositon ln the "®s a trend emerged where the Couris
staried recording their opimions that child witnesses had understood their duty of telling the tath
in lend credibility o sy evidence collected thersofl The Supreme Coent has alao commendiad
this pemctece. 11 the court is aatislhed, i miy comviel & person sithowt kooking fir collabontion of
the child’s witmess. I has bee sinled many times 1kag support of o child’s evidenes should be a
rude af prudenoe and i5 very desimble

Testimany and necd for corrabaration of Chilid Wilnoss

Biased on (he fectd and ciraunmitances of zach occamence, the coust hes examaned and ignored the
estimony af child wilnesses on many mstances, One maght inquire: 15 it possilide o dissegard o
chilil’s evidenoe dwe 1o hisher age? A kid of such o lender spe cannot be reganded as & crodible
wirtness simce he of she i3 wuble to fomm 8 distinet viewpoml and i v young to comprebiend the
ipaeatiom. Im Nirmal Kumar v, the Siete of ULP' the Supreme Court siated thal 2 ohild®s evidence
hoild be sorutinized corefilly asd that the court should seek some form of corobanation
becmese cormbarmtion is more of & nesm of praciical judgment than of law. The testimony of the
child wiimess |2 very Hk!ly fa1 be lnughi amd should be accepded omly afier careful consideration
Bintimse of fear and tempiaticns, the child may testify aboul things he has nol seen. The court
mizt carefully consider wheiher ghe child wilness b under amy teaching influence, However, {he
evidence shoubd not be dimissal as be is likely o be tsght beemase of his soft ape  Though
Section 114 of the Inbisn Evidence Act, 1272, requires thal every statement of complinnce must
be comobornted, & vast magonity of cases shaw that it is not & very hird and fast nale, especially m
cases that mvolve clialdren of teder age. There 15 a difference between “what the rule =" snd
“whal bz been hardened imio a rule of ™. In such cuses, the judge must glve some indicatson
thirl B has had this rule of costion in mind and groubd puocesd (o give reasons for considering i
ummecessary 80 require corroberatson on the facts of the partioular case before him and show why
he consaders it safe te convict without corraboration in that particular case. [n Parckhi &0, v
Seate of Lntar Pradesk' | the Cown while plocing roliance upon a large number of its enrlicr
judpmenis nbaerved that the lissmeny of a child witness mast find adequate corrobanmtion before
if m relied on. Howgver, o 18 more a rule of practical wisdom then of law. [ canmet be hold tha
“ihe evidemoe of o child witness woulid alwayd stanil breirevably stigmatized. I is nog ihe b
that o o witness ks & child, has evadence shall be tejected, éven if it is foond relishle, The law is
that evideret of a child wilncss must be evmlumied more carefully snd - with greaier
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cirgumspection beonuse a child 15 suscepiible to be swaved by what ctbers #ell bam and thus &
child wimess is m easy prey o tocing.” In the Siete of Ditee Pradech v Knvhon Miiler &
e el thal thers is mo prenciple of Loy thal it is incomeivable thet o child of tender age
weerubd ned b able o recapitilate the fucts im bis memory. A child (= alwiys recepoive to stmormal
evends which take place in ks life sl wouk] sever forget those events Tor Use rest of his life. The
child mpy be ahle w recapiulale casefiully and exactly when asked ahoot the same i (he aure
In cast he child explains the relevanl evems of e crime withooi imprivements o
ernbellighments, and 1 same mspire confidence of the Cour, bis deposition does not regaire amy
cormbaration whatsoever, The child &l & tender age i incapable of hevng sy malice or il will
against any person, Therefore, there must be something oo recoed o satisfy the Courl thal
something had gone wrong between ihe dote of incident s necondiag evidencs of the child
witness due to whch the wdtméss wantad o implicate the apoused falicly in 8 crse of o serious
natEe, In Manges & Aor v, Sate of Madia Pradesk™, the Apex Court while dealimg with the
cvidetres of & ehild witness phaerved thal there was abways seope to tuloc the child, however, o
cannot alone be a ground s come 1 the cosclusion that the child witness must have been totored.
The Court st deberming a2 0 whether the child hes bosn tubored or nod, ¢ can be asceriamed
by examining the evidence and from the contents thereof as o whether there are any traces of
hatormg. Part of the statement of & child witness, even if totored, can be relied upo, if e tutored
part can be separsied from the unlwtored part, in case sach remaining unfulosed part inspires
confidence, bn such an evenimality ihe unluloced parn con be believed or = lea) @ken win
comsideration fiof corroboration &5 i@ the case of & bostilé witness Furthermoee, hafe B 0o
painciple of law that it = moanceivabile that o child of tender g2 will not be able 1o recapatulale
the facts in his memory, A child is abasys recepiive to obeormal events which the place in his
life snd would never forpel those everds for the rest of his lifie. The child may be abie @
recapitulate carefully and exaclly when asked shout the seme in the fulure. In case a child
explaies mefevant events 6l the crime {scene} whthoul insprovement or embelhishmen, wml the
gamie ingpire the confidence of ihe cowt, his deposibon docs not require cormabataticn
whistsoever. The ild o & fender ape |8 incapable of having any malie: or ill-will agemns: amy
person. Lastly, following the principlcs of the veir dice fest, o jodge must sseertain end venfy the
competency of the child w tesiify i 2 court of law. What nvst be usderstood is that hildren of
such voung and tendes npe must be deslt with extremo care and sensitivity, whach might not be
ihe expenise ol the judze handlng the case,

Laws Pertuining to Child ¥Witmess

Indis has been o signatory o e Convention on the Rights of the Child since 1992, which was
ndogied by the Gescral Asseminly of the Undled Mations i 289, 1 Thig Comvention staies =“e all
actions conerming chitdren, whether underioken by public or privare soctal welfere efifisans,
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cotrty af low, adwinirirative autkorities or legirlative bodies, tee beat interests af the child shal!

b a1 primary considemtion,”. In 2000, the “United Maticns: Justics in Matiers imvalwing Chald
Victims and Winesses in Crime: Misdel Lan' provided a more specific set of guldelines in the
comlext ol child witnesses, ‘These guidelines recommend that authoritics trest children in & caring
and sensitive manner, with intervicw techmiqees thad “minimize distress of trima te cibdren™ 1T

They secammend specifically that an investigntor specially trained i dealing with children be
appoied 0 guide the mntervew of the child, usng s child-sensitive apprasch. “The inverligalor
shall, i the extent passible, avoid repetition of the interview daring the jastice PrOCESE B prevesd
secoeslpry victimization of the child™ Secondary victimization i defised &5 viclmimbion tfuns
-:-w_mmun-ﬂ:m tcEull of & oniminal o, bal Ghoough the Tespomc of instibotions and
individuals to the vichm Child rights activists say thel children repeatedly questsaned by
nuthorities while in police unifom, without the presence: of their parents, can bead (o such tauma,
The Boonosaie and Socisl Coosesl of the United Mations has developed Culdolines on Justice
Mafters mvolving Child Victine and Witnesses of Crime (Guidelines). The main ohjedtive of
&mﬁﬁﬂmhmﬁfﬂﬁm:mhmdmmqm%m
relevant intermtional nd regional meonms, slandards and prisciples. These Guidelines provide a
mﬂu Euide 1 the understanding of the mghts of the child 1o kave his or ber best {nlsresis given
pnn'lll'}rmmﬂnnti:.u in afl mticrs concerning. the child. They provide thal chidd compluingits
and witnesses should receive special protection and assistance that they need to prevest kacdship
und {rnma that may arisc fram their pacticipation in the eriminsl justice system * In particalar

i5i Ehe comtext of the best interests of the child, the Guidelines set forih the felloweng ]'rnl:q:{t;
While the rights of accused und convicied offenders should be safcguerded, every child has the

right tn have his ar her best imerests given primary considerntion. This includes e right 4
prodectiog and a chones (o harmoaias duvelopmend:

i-Protection- Every child has the righ 1o Hie and survival asd 1o be shielded fram any

[hn'r-.nr hardshig, abuse, ar neglecd, mcluding physical, psychodopical, imemtal, amd
emotioral abwse and neglect;

ii. Harmonious development- Every child bas the right to & chance for hirmosnious
devebopment and b0 @ stundard of fiving adequale for pysscal, memisl, spirigual, moral
atul socmll growth In the case ol & child who has been trmmatived, every step sSwoulkd
be tken 10 enabe the chald o ejoy healihy developmsent, 13 |n this context keuping
(e guidelines shove in mind, it ean bo sud that the protection of Child witnesses is far
Froen being sis factory, "™

H.l:!l.l'l from Indemuational Laws, ihero are also nationgl lows that fend in prodect the imierest of
child witnesses They are-
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L A Act: The primpry kggishanon m the country about ehildres 1 The Juvenils histiee {Care

and Mrotection of Children) Act, 2005 The Aet does ned provide guidelines specilizally
relating #o questboning or [sterviewing childron as wilmesoes. The Act’s very preamile,
henwaryer, says that o “child-friendly appranch m fhe sdjudicatics and disposal of matiers
im the best interest of children™ musi be odbered o, This meane adbening o peners
paidelines of the juvenile justice system — For instancs, for the police (o pot b @ their
usiform while dealing with childnen. 1t also require thal mierviews of chikdnen be done
by specaaliped wunits of police who are amed lo senstiively deal with ibem, The Acl
ptm-ihmﬂu[uﬂ]mulfmuihfnﬁnnl[nit i o be comstiduted by the stele povennmest
in each district and eity, beaded by o police ofieer, ned bebow the rank of Deputy
Superintenclent of Folice, and inchading two soctal weskers, o1 least oee of whom mus) be
i wortian, and bath of wisom shoald be experienced m the fizld of child welfare Their
work inchades coordmating with the police tvaards the sensative trestmsent of chilileen.
The Act wlsa provides for a Child Welfare Commmitses in every distiiel fo lake soprisies
of mny viodatiors by the suthorsiics in thexr handling of childmen

i POCED Act: Apart from the Juvenile Jastice Act, The Protection of Children from Sexasl

(HFences (POCS0) A, 217 has specific guidelines regarding imterviewing children as
witnesses, Whils it pertaims 10 child pexual phuss vichms, child fighls actvists sy the
paidehnes s a framework fof &l children who are bemg interviewed by the police as
witnesses, The Ad stles that inlerviows should be conducted m a safe, mewtral, child-
frienidly esvviropment, inchuding allowing for them o be does ot homes. H says a child
slwould mol bo made bo tocount the incdent in question multiple tmes. The Act also allues
for & sapport person, who could be trained in oounseling, o be present with the child o
neduce sircss gnd aums

Cowclasion

Chalidren present a special challenge when they become partcipants i the kegal system. Young
children provide & higher perveninge of accurnie and relevant indformation ina fee recall siusison
in which they are merely naked 1 cxpress b thelr wonds everyilhing ey romeenbcr, withous
promgpis, cues, or suppestions. But young children aro gullibde ond sulnershle o making sericas
errors in their court testimony. When children are questionsd shiflfully and oppropradely and
suppanied and encoursged to tefl ther story b ibetr own wards, they e provide scoanste snd
fogenzically uselial nfarmation. But when guestionens uie spgestive, londing, specific, and
coervive questiveing o gel the child to confirm pre-existing bases ahinsd abuse, there is a msk of
eliviting false staleneesty from the child A Judge may not be competent or have sny expertise in
dealing with childien of fender years, herein would come o the rode of child welfase expen,
wocin] workers, pychologists and counselors. Therelome, i 15 suppetbed that mamed persooncl
and couznseloms must work with the coet, who can dexl with the child in g presaribed mamnner to
cnsans that the chihd's estliseny 5 not doctored (o any way, The couta shoald ke o sccoun
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E-g-qym wlmrl-ri-nfvm'i-m professionals and analyee thim accordingly, The count must alo
take inie account the lestimesry grven by a parson on behalll of the chibd aml o what exton it can
ke held valid, m case-a child i nod competent enoapgh o lestify and understand what he'she weni
through. Severml factors influence. childeen"s memwory copacity, including the child's age,
pavehndopical development ond indellecheal ability, dhe complexity of e event, (bl famibiarity
with il event and the delay between the evenl and the Gme ol which the evend {5 recalled
Chiklren eould be eassly uiosed sl therefare can be made o puppet in the hands of the elders.
Though o child may be o competent witvess, closer seruting of the evidence should be dies
hefiore W is accepied. The compeiency of & child wiiness ol times may nod be consistont and ks
slatement probably may be drawn upan his imagieation sometimes. So the depostion of a child
wilEeas may tegquire corrobaration, bt m case the deposition inspires the confidence of the coun
an] tiwee 13 po embellishment or insprovensed therein, the coon may rely upon his evidenss. The
evidence of o child witness masst be evaluined more carefully walh proater cireamspection
because he i sascepithle to neorieg. Oaly tn case, there 12 evidence on recond 1o show that o
child hag heen tubored, the Courl should reject hin statement parly or fully, However, o=
whileieice as in whelher a child has been tufared or not can be dreaws from ihe santenie of his
depositicn, This, it cas be smd that & child witness i & privileged witness and their compatemcy
and eredibulity are 1o be declded by the courl which may differ from case o case, Om ihe sther
band, (b protection of Child wignesses is of greal importance. In cascs wiete a child appears a3 5
witnoss wives be is the victm or otherwise, the role of Courls ¢an never be overemphasized
becawse the welfare of the child should always be of parmmount consideration. The first special
child wriness courl of India mame up im Mew Delki, Soch courlrooms ase 8 comivaom thing in
developed pountries like the LISA, Conads sadl olber Exropean countries 2 M = sugpested that
more such Child Wilnesa Courte be estabibished in Indea

The falbowing supggestions are made i 1be best inberest of Child wimesses fi Indin:

o) Prosecubors o ksl representatives of parbed preseling the child witness should always
meet the ehild belose the eourt appearance and showld sttenspt to citablish & coimbont
level. Wherover possible the same prosecution team shoul] condus| the case &t commisial
and trial i @ way that mimimizes the sumber of people invalved in the process of
prepaning amd presenting the child wainess

by Chald wimesses should be provided with the rpht 0 pssstance, suppori and prepartion
foa the expenience of giving evediance

el Agc-appropiiale liersture and other forma of infrmation should be developed for all
cheld witnesses o explain various proceedings, posiible paribes 1o the proceedings, the
rds of each persom involved o the provess, dhe types of goeshons that may be
encoumlered mnil the reasons foc them and the meaning of common berms, Jepal and
otherwise, that moy be encountered by the child while gavieg evidence
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d} Chidklren ghoubd be allowed 0 chpose sl least one peson whe may accompany them
1w comrtroom while giving evidence. This person shomld be pemmitted o s next o the
chikl whale the child gives evidenee

@) Ciusdelimes s traiming progmes should be developed io sssie judges and magistraies i
dealimg with child wilnesais,

fi Prosecalion who hes pontsct wath child wilnesses shoulk recene trmming i the wee of
age-approprizie lenguage for child wileesses, children's developeieniol sizpes and the
peasibile sdverss effects of grvng evidence on clitklren of vanous ages. The shmeecy e
peodassonal comchicl rules imcorpotabed m the Advocaios Acl 1961, Bas Council of Indin
rules, Siste Bar Courcil Kules shoald specifically prosonbe intimidating and harmssing
questioning of child witnegses Lawyers shoall be cneownged in wse ape-spproprinte
language whea questoning child wiknesses

g} Child wilsesses showld be peovided wilh sppropnate wasting facilties im all cour
buildings where ghey are likely to appesr as witnesses. These should ensure privacy end
separation feom the pubdic and in particilar from a defendant or bostile oppasisg pary,
that party's counse] and the modia

h} Upem the application of & party & on its own motion, 8 couri should hve the dSsoction fo
madify he courl environmen! and prevend umnoessasry distress comsed to the child
wilness
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Chapter 1

Validity of Surrogacy Contract in India
Issues and Challenges

I, Nridevi Krishena®
ABSTRACT

v iy believed that matherhood is the greatest status whick & waman aftaing i her fife
time. The stvength of motherhood i greater than naneal laws. She can B0 toany exion
and even break the laws for her children.) But mot all women are blesed with this
status of bewring the child, Some face the social stigma of havrenness or experience
reprogek and while some treat i ax a medical problem, affen identifiahle with canses
anel treaiments, Swrrogacy is the way light for such mothers ar ciiidless conples who
through certain arrangement mostly supporied by the legal agreement, can have o
child through o gestationalisurrgate mother, [t iv a tme-consuming process which
cally for sincere cooperation between the parties fo contract and requires in recognize
their respective rights and obligations as it kay fo urtdergen the test of validin in ferms
of protection and enforcement. Morcover, it also embraces the right of the child born
aut of surrogacy and the intending couples' obligation as pavents fowardy the child
In this chapter the legal validiny of surragacy contract i analyzed referring o lows
wrcant i protect it and alse variouy issues and challenges posed by such contracts in
i rnl,l'b-rnwnr I

Key Words: Swrrogacy, Contract, Legal Validiny, Obligation
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1. Introduction

Indin i a land of vivid culiure. The variousincsdents in Indian mythology show that
surrogacy is not new 1o India. The BhagavataPMurana of % century narrates the story
of Lord Balarama, who was saved in his mother's womb by the act of tmmsfeming the
embryo from his biological mother Devakd to a surmogste mother Rekin, her sister,
This was done with the intention to protect the child from the evil imtention of his
maternal uncle Kansa, who had swormn to kill the child af birth, bebieving the wonds
of some divine prophecy which predicted his death m the hands of his sister’s som
Pevaki.? Even the great Indian epic Mohabharats, the incidents of surrogacy is evident.
King Fichitravirye, remained without heir to continue the Kura dynasty. At the request
of his mother Satyvavaiki, his half-brother Vyada agreed 1o be a surrogate father of
Vichitravirpas children Dhrutharashio, Pandy and VidhurathroughNivoga, which s
done taking the consent of women whose husband suffers from infertility or is dead

These mythological stories show that surrogscy was o way to protect or create family
in exceptional circumstances or @ method adopted for keeping up family edifice.

Today, surrogacy 15 a way light for childiess couples, who may not always opt
for surrogncy becsuse of infertility but for various other reasons which are attached
to family sentiments, societal status, inhetitance ete. The process 16 initinted with the
help of surrogate woman who agrees to carry the child and thereafier relinquishes her
rights over the child. Though it is a time consuming process, it i3 generally guided
by the terms of contract’agreement between the intending couples and the surogate
mother. The roles ond responsibilities of the panies are also guided under this contract
It is genernlly regarded that, those contract which imvolves consideration o be paid
tor the surrogate mother is a commercial surmogacy contract and that which does not
contain such clauses but recognizes only the service of the surrogate are called as
altruistic swmogacy contract. Unlike sy other contract, the rights and duties of the
parties are recognized under the terms of the contract. But, with regard to validity
and enforceability of such contracts, it often rmises various legal and human rights
isgues. The questions like whether it give rise 1o 1 form of slavery, commodification
of motherhood or regarded as baby selling; whether such contracts are against public
policy and farther whether it provides proper remedy for breach of contract. All these
issues are controversial and require to be regulated by proper law,

2. Essentials of Surrogacy Condract

Every contruet enforces the promise and protects the expectation of parties o the
contract? Even the surrogacy contract which is made in writing intends 10 enforce the

DM Witkdel, & A, Chawia, Swrogacy b dnaie sirung cwsand, weak o | in Paola Gieber, B
O Hyme Pesclal, Haw Y, Laare paaad Famm Ripdels -I-'ulIH,luIll!' Pubilicntions Lid, H015) 'Ilm'.lllldtli
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Validety of Surregeey Comiract in Inalia Feats and Challssies

object of the contract ie. to give birth to the child by the surrogate and handover it to the

mtending parents. But often the surrogacy coniract poses a challenge of enforcesbility.
Hence it 13 pocessary W understand the legal status of such contract,

In India, the general principles of coniract are codified under Indian Contmet Act,
1872, This law was passed in consonance with the common law of Bngland and holds
pood even today as compriges the universally sccepted principles as to stats of parties
to gonfract, their intention and consent. Accordingly, n contract can be defined a8 an
agreement enforceable by law* An pgreement is the reciprocal promises made by the
partics. Thus, in order to ereale sontractunl obligation both offer and accepiance mst
be present and it gives rise 1o Aight in persenam in case of any feilue to fulfil the
ohligation. Even in surrogacy contract there is an offer and noceptance made hetween
the mtending couples and the surrogate mother. When the surmogate mother accepts the
offer made, she is bound by the contract and her consent o undergo necessary medical
tests for flfilling the very purpose of the contract is presumed o be present.

Further, in any surrogacy contrcl, the imtending couples and the surmopate wotman
along with her husband if she is marmied will be the parties o the contract® Here it is
pertinent to note that every individoal has the right to procreation and if the surrogate
wioman and intending parents are major; are of sound mind; and are ot disqualified by the
law in force, they ane competent to enter into o valid contract. This contract alio compriscs
the consideration which can be considered as guief pro guo or something in retumn for
the promise fulfilled. A contmct ss swid to be vouid i it is made without consideration’
and the commercial surrogacy contract involves monetary consideration 1o be paid to
the surrogate woman by the intending couples bul under altruistic surmogacy there is no
manetary consideration and this is an exception to the rule ‘absence of consideration
rrcrkes the comtract void” 85 such kind of contracts are made out of Tove and afTection.! Even
the objective of such contract Le_ to beget a child, is o basic human right recognized undes
various national and international law. Thos, such nght canned be declared as ynlawlial
or considered as defeating the provisions of sy low In foree nior 25 fraudulend in patune.

3 Validity of Surrogacy Contract

In surrogecy contract one of the major problems is the enforcoment and today it i3 one
of the controversial and debatable meues® Those wha urpue agninst the 1ggoe cafitend

4 Indiss Contract Act 1872, 8 Hh),

Thid, 5 Zleh

4 Bebars L, Kelle, “Surmogate Motherbood Contrecis In Lowsslana: To Ban or o Replaie?
A owdstan Low Review, Sophember, 143 (1988), p 180

T Induam Comgract Acy |HT2 5 15

Thid, 5 251}

Pally J, Walker Wilsem, *I're-commitmendt in Froe-bMuordst Procreation: Surropacy, Comenissioned

Addogition, mind |imits oo Homan Decision Making Capacity®, 1 Sourss of Lepisdation. 120 (2004-
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that it is against public policy which often leads 1o exploitation of surogate mother. i
Thase in favour of such contract contend that, if the contract is made out of fres will af
the parties it is enforcesble and if in case it is invaliduted 1 undermines the women's
ahility to give consent freely for the use of her body," Such contract docs not lend to
any kind of exploitation or slavery but ruther it helps in profecting the interest of the
parties to the contract. Thus, surrogacy contract is an enfercezble valid contract. These
views regarding the validity of a surrogacy contrac! shows that it recpuiTes o be backed
by proper law for its regulation.

The legal validity of the surrogacy contract was discussed in landmark case
of “Baby Mawji Yamada V Union of India” where the Supreme Court considered
pro-surrogacy and pro-contract but as such did not take any stand on the issue of
surrogacy, though it was a right time to lay down o precedent for future law, ™" The
case was taken up by the National Commission for Protection of Child Rights sel
up under the Commissions for Protection of Child Rights Act, 2005, Thereafier, in
Jan Balaz V Anand Muncipality The Supreme Court found a way out for twing who
were born under contract of surrogacy entered by German couples and who were not
riven passpor, s surrogacy 15 1ot allowed in Germany The Court ordered the Central
Adopron Resowrce Agency 1o relax the rules and allow the Genman couples to adopt
the twins from the surrogate mother. In this case the Supreme Court emphasized on the
need to make proper laws for regulation of surrogacy n Indis.

Through these decisions it can be inferred that there 1s no consensus with regard to
legal validity of such contracts in India, Even the luws of various countrics are different.
In United Kingdom, surrogacy is legal but surmogacy contract is not enforceasble
even if the contract has heen signed by the parties with consent and agreed o pay
consideration for service, Omly the reasonable expenses towards her medical treatment
and tests are allowed, Any kind of advertising and professional services for surrogacy
are restricted. The three main non-profit agencies like Brilliant Beginnings, COTS and
Surrogacy UK, which operate within the permitied framework of the Government, are
permitied to make such amangements,” In United Siztes of America, the l:av:r VITHES
from state to state ' The Canadian Assisted Human reproduction Act permits only
altruistic surrogacy and the surrogaie mother is pad oaly e expenses incurred as a

1 Katheringe B, Licher, ‘Selling the Womb: Can the Feminst Cringue of Surmagecy BeAnsaened!” b8
fnalfcaniy Lanw dourreald, 206 | |9ET) p 252
11 Lo B. Anideewi, “Seeopate doterooa: The Ckallampe v Fammlrs |, 46 Law Meaficing A Healrh
Zare T2 V9BEY, a8 p. 76 ond Ruoth Mackhn, "l Thers Areptleing Weang with Surragate Materkiooa™
Am Eviival Amahaie™, 1 Lew Medicine il Feabth Coare 57 { 505} p &0
19 (2008) 13 8CC 514
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resull of pregnancy. Any third party receiving consideration for such an asrangement
will be punished, In South Afneca, the surrogacy 1= regulsted under Children’s Act
of 2005, Under thiz law, the parties should enter into an agreement in writing before
they commence the process of surrogacy. Such ngreements nre to be confirmed by the
competent court and this should be obtained pricr (o the insemination o the surrogate
worman, Even here she 15.n0d paid any consideration for being sumogate but reimbarsed
for the expenses towarnds her medical treatment or loss of meome dug 10 her sbsence

Hrom workimg. ! The diverge approach of laws of these countries shows that commercial

surmogacy 15 banned unhike in India and to cerain extent only alimusic sumogacy is
alkowed, The sarrogscy conitract 15 ot enforceable though it satizhes all the essential
conditions of a valid eontract, This of course calls for ethical and moral congiderations
and completelv not based on legal valideton. Therefore, it is necessary 1o ponder over
the issues and challenges adduced to surrogacy contract.

4. Issues and Challenges in Surrogacy Contract

[n surrogacy contract, the surrogate mother agrees 1o hand over the child to intending
parents after birth. This is of course the very intention and obligation of the surrogate.
Bul the issue alwoys lies with the use of tlerminology ‘confrace’, as the word indicates
the commaditzation of the reproductive ability of a woman compromasing with her
right to procreate for her own need or for fulfilling the desire of childiess couples, The
arguiment againsl surrogacy combruct 15 that it creates p markel for penetic servioes
provided by the swmogate and availed by the infertile couples for begenting a child,
Thus, surregate motherhood becomes a tradable commodity. The reproductive ability
of & womnan 15 considered o be the mtrmsic capacity or propemy of woman which
cannod be brought or sold in open market fike 8 commosity, Haman beings are bom
with inherent righis, have moral worth and dignity,"” When surrogacy contract i5 made,
i 15 considered {0 be sumrendering of these nghts, morl worth and dignity.

But, it is abways not right to view the coin from one side. The argument in favour of
surrogacy contract is that offering help by one person to another person does not always
mean that one of them is treated as a commodity and dignity of such person 15 recuced,
The Medical Termination of Pregnancy Act, 1971 also provides for termination of
preguancy if continuation of such pregnancy is a risk 1o the life of the women carryving
ihe foctus.”” Here it cannot be infemed that dignity anmoral wornth of the foes 15
reduced. Even the contracts pertaining to employment, sports, adds et contain certain
conditiong whenein the person his o compromise with his sstonomy. Further, in cise
of any medical emergency blood, organ, bone marrow, pametes donation are done
between persons ondd these are all permitied by low subject to reasonable restnction,

13 Ihidar 323 b
i AJR 2009 Caj 71 .
15 g gl o kool concewarngaey - n-ihe- - te-law, mocosad oo 310 Apnd HWIZ) F‘HI
in Coarln Seiveek, P Los ol Soeangane dbaifor oo i g {haasresd Sieadass (206000 SR hlluﬂhlw
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Thugs, it is not true to hold that surropacy contract is immoralor illegal. What 1t requires
today is the need to be regulated by progser law to avond misuse,

The second issue periaining to surrogeey contract 8 the ‘clild’. The judicial
decisions on this point clearly highlight the izsue of citizenship of the child bom out
of surrogsey and this ecours if surrogacy is not recognized in the country where the
intending parents plan to bring up the child. As noted in Jan Balar case,”” Germany
refused to give passport 10 the twins boam out of surrogacy as it is banned in Germany.
Thus, this calls for proper regulation through citizenship kivws so that no children born
ouf of surrogacy should suffer stoblessmess.

The third issue is with regard to the promotion of positive eugenics or selective
breeding which involves the reproduction among the genetically advantaged ' 1t is
concerned with the optimal mating and reproduction by individuals considering the
guperior traits.™ This may also be possible in surrogacy contract, where the intending
couples may select the surrogate mother based on cenain anributes like her colour.
height, health etc. When the intending parénts opi for surrogacy, they may wani &
perfect child with the charseteristics which they like and prefer. There may also be
the process of screening of embryo and also modification of geneties of the child as
per their choice ™ This is also pessible in alinustic surrogacy contract but, it &s not a
valid to prohibil surrogacy contract just because it promotes positive cugenics, Here it
% f be noted that, the positive cugenics 15 allowed only for the selection of surrogate
mother or donor is concemned which tnvolves the process of In Vitro Fertilization (IVF),
This should be restricted in case of selection of sex and manipulating the embryo for
begetting the child of desirable character, The law should intervene in restricting such
attempts, The fourth issue which one his to ponder over in contract of surrogacy is it
breach, Generally contract is made to keep up the promise by the partics, but when
the parties fail 1o fulfil their respective obligation/promise there is said o be breach of
contract, In surrogaey contract this can be committed either by intending parents or the
surrozate mother and it can happen before or after artificial insemination. [n either of
the case, the main question which arises are- can the surrogate women go for abortion,
if she is unwilling to carry the child? Or can the intending parents refise to accept the
child after birth? Or can both back up before artificial insemination from fulfilling their
respective obligation?

20 T at I

21 Haoghton Miffian Company, The Amertcan Herdape Dictionarsy of t Baptich Lrmguage . Hougbton
killin Company Publicacion, US.A, (4 edn. 2HH <hipdesowwthefee dictiomnyoom/posiive
mugenics™ moessed on 11* Apnl 2021

17 Swendes, *Siler-Reane iljn_'}\l'.'rwpu'frr cuid TNetiivary o Meaficime, Moreirg, and A0 Health’,
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The answer to the first question 15 that when o surrogate woman has consented to
carry the child belonging to somebody else she waives her right to abort and 1if such
pregnancy poses a risk o her life and hampers her health then, termination of such
pregnancy 15 allowed. The answer o the second question has been raised m several
cases before the court and it 15 pertinent to note that the court has handed over the
custody of the child to near relative of intending parents or to the surrogate mother
if she is willing to keep the child. If this is not possible the court may also order to
hand over the child 1o orphanage and be allowed for adoption. [t 15 the obligation of
intending parents to maintain the child wntil it is adopted or if placed m orphanage,
maintain the child until 1t attains the age of majority, The answer to the thind question
18 commission of anticipatory breach of contract. According 10 Section 39 of Indian
Contract Act where a party has refused or disabled himself from performing the
contractual obligation he said to commit anticipatory breach, In such circumstances
gither of the party can treat the contract as repudiated or wait for the date of fulfiiment
and then sue for dwmages. Even in surrogacy contract the sumogale woman can
refiuse ta go for Al or IE or the intending couples may refuse to accept the service
of the swrogate mother, Bodh have & remedy against each other a5 prescribed by the
provisions of Indian Contract Act.

Through the sbove analysis of the issues pertaining to surrogacy contragt, il can
be inferred that specifically commencinl surmogacy gives rise to virious ofher issues
which tend to exploit the surrogate woman in various forms like slavery, wrafficking
in women and children, commercializing the womb ete. These alao pose o challenge
o law makors 23 nurmertous areas have 1o be considered while omending or bringing a
law. The challenge alse lies with the judiciary while interpreting the terms in contract
o it always has o enforce the inlention of the partics.

5. Legal Framework on Surrogacy in India

Indin hus been considered as one of the cheapest destination for surrogacy. The market
for commercial surrogacy has been increasmg, where both doctors and sumogate
mothers are engaging in the profiteering activity, Bot this may lead to misuse and result
in prostitution and human trafficking. Also, there may be coercion to become surrogate
due to poverty and lsck of education. The surrogacy contracts 1o may nol be helpful
for surrogate women i claim any compensation because of its legal invalidity, In this
regard there 15 o need to snalyze the legal framework on surrogacy m [ndia.

i.  Surrogacy (Regulation) Bill, 2020: Recently Parlinment passed the Surrogacy
(Regulation) Bill, 2020, It allows any “willing”™ woman to be a surrogote
andd prescribes that 8 widow and divorced women can also benefit from its
provisioms, beaides mifertile couples. ™ The bill also mcorporics the provisions

el
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for reguluating surrogacy through Mational Surrogacy Board, Stale Surrogicy

Board and appropriate authorities clablished both al centre, states and in

Union Territories. Commercial surrogacy is completely prohibited under the

Bbill but allows single Indian women cannod opt for surmogacy arranpgement and

also people who are in live-in relationship, gay or trassgender stand excluded.

Divorced and widowed women aged between 33 w 45 years are allowed to

be a single commissioning parent. The bill provides for mandatory insurance

coverage for surrogate mother up to 36 months. The bill, as it wis introduced

in 2019 carried certain eriticisn with respect to obtaming of certificate of
infertilicy which is a vielation of right to privacy; surrogate to be a *close

relative’, which may lead to exploitation of women due to patriarchol noture

of Indien family; the tirve limit of Syeurs preseribed for couples to be allowed

to opt for surrogacy ete. Though the eritics descend yet the bill is o master

picce which protects the ethical, moral and social rights of surrogate mother

the child.

Assisted Reproductive Technology {Regulation) Bill, 2020: the bill was
introduced in Lok Sabha on 14% Sepiember 2020. This bill was passed 1o
supplement the Surrogacy (Regulation) Bill, 2019, Primasly, it ams to

regulate the Assisted Reproductive Technology (ART) centres and clinics

therehy allowing & safe and ethical practice of surrogacy. The bill allows

married couples and woman above the age of marage o opt for ARTs

Even this bill excludes single women/man, cohabiting heterosexual couples,

LGBTO from its ambit. Unlike the Surogacy Bill it docs not prohibit
forcign citizens from socessing ARTs, A written consent of the donor is
mandatory but no provision as o counseliing, withdmw the consent of the
donor, compensation for loss of earmings ete. is provided, 1t only provides
the provision of insurance policy which covers the medical complications,
dienth and other expenses of the donor. The donor should be a woman who 15
rmarvied ond that she has fulfilled her obligations ay per norms of mstitution
of marriage. The hill provides for requirement of "pre-implantation of penetic
testing' where an embryo suffers from genetic disordess or ailments, it is
allowed to be used for research purpose aking The consent of commissioning
parents, Even this bill is #lso criticised as it raises soveral constitutional,
medical, legal and regulatory concerns.” The Supreme Court has observed
that “the discrimination prezent ax o people who can opf for ART vielates
Article 14 of the Constitution and Right to Privacy as the very sanctity of
marriage imbibes the liberty of proereation, cholce of a family life and the
dignity of beimg which concerns all individuals irvespective of their social
sratux” ™ There is olso overlap of the provisions relating to SRE and ART
bill eapecially with regard to the regulation of surogacy through cenires and

)

Prabhe Kotswsms, “Asined Beprochective Technolagy Bl seeds o Sroroigh review <hbips
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banks. Even with respect to punishments both the bills are different. Higher
penalty priviston s given under SRE i companson to ART bl
Thus, the abrve piece of legislation though proves (o be a step forward in profecting
the women and child nights m surrogsey vet they are o be revigwed before passage.

6. Conclusion

The process of surrogacy i entreary brings happiness in the life of childless couples.
A surrogate woman fulfils their desire by consenting to carry their child in ber womb,
However, considering the nature of such contract, it requires 2 careful consideration
ont varous sspects like rights and duties of the partics, consequences of breach and
their lability it case of any unforeseen sitsations. This problem can be addressed by
incorpraling compensatory surmogacy clauses in the contract or the liquidated damages
in case of any unforeseen circumstances. The SEB and ART il nesds to be analyvzed
from the point of implementation and impact which yet again every Indian law suffers,
The bill should alse address the kegal validity of sumogacy cantract by incorporating
necessary provisions for i1s regulstion and ot just limiting or restricing the opions.
The duty also lies with the state to protect the rights and interests of every mdividual.
Thus, this has to be addressed by removing the discrepancies i ihe law and slimaely
the concern should be only o provide a happy family rather than a long legal batle.
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Practice of Surrogacy
Issues and Legal Measures
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ABSTRACT

“Surrogacy iy an important method of awicted reprodictive technology and o
iffernative o tifertility, I @5 an option fo issuwelars couples who want fo have their awn
baby. In traditional surrgacy pregnancy happens when the sperm of the itended father
i aeiificially mseminared into the womb of the mother, But in pesiational swrrogacy,
fertilized embryo v implanted nte the uterun of the mrrogate, Surrogacy may be
conrrereial or altrwistic depending on the financial assistant recefved by the motier
Thowgh the concepnt of surragacy seems beneficial to both the surrogare mother and
the inrending pavenes, it offen poves social, medical, ethical and legal problems, Few
af the major ethical sxwes rvolved ave the explodtation, compulion, commodification
efe imvelved i the surrogate § remuneragion. The velationship berween the gestationad
mather and the genetle mother, the vight of the child fo know the idensity of ity pavent,
the physical righ and the emational frauma that many surrogpale mothers foce affter
relinguishing the child are all ke tssues. As commercial sivregacy b ol explicitly
havned, India ts an end point of reprodeictive tourism due io low raie of expendinre,
fetter and enhanced medical facilities. Surregacy hay created et another iur relaied
fo the clttzenskip of the baby alvo, However, in the absence of proper legislation
regwlating commercial surrogocy, we conldn ¥ resolve these problems effectively, The
regnnlations imposed by FCMR and contractial obligotions are the only legal principles
for addressing this issive, Several aitempts were made for enacting law for controlling
stirragacy. Finally, The Surmgacy (Regdadion] Bill, 2020 wiich inverfed relevant
provizions for controfling the menace of surrogacy & under discucrion mow ",
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Threats and Challenges to Cyber Security: A Trend in
21% Century
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Abstract

The concepr af commuon heritage of mankind as proposed before UN
General Assembly’' in 1967 is an ideal jacket thar fits the presens
human generation in cvberspace. [t has calfed for internationgl
guovernance in the imterest of mankind, The internet ax cyvberspace has
a wider influence on the present generation as it is used o facilitate
anline communication and for diverse purposes, from commerce to
entertainment. Whenever a virtual meeting space is set wp, we find a
cvberspace is created, It s growing abundantly with the use of
campinters and smart phones. It has gained papularity as a medium of
interaction and shaving of information, Today, the use of cyvberspace
i exposed o threats and vilnerable o cyvber-attacks  which
maliciously aim at computer infrasiructure. Whatever may be the
means of attack, it vielates human rights and there is a need o
prevent the present generation from being prev to this kind of
viddence, This paper analyses the concept of cvber threats and laws
meant to provide cybersecurity. In the light of abuove attalyeis the
paper also brings out few suggestions as to prevent such cyber
threars.

Key words: Cyber Security, Cyberspace, Cyber Law, Cyber-attack,
Dhisinformation

ﬁ —

Todays world is dominated by computers. They are the
masters of protecting the information of every individual,
Cyberspace, faces the threat of disseminating the personal

* Dr. Sridevi Krishna, Assistant Professor, Vidyavardhaka Law College, Pelysasru
(Email: sridevikrishnaS@gmall,cam)

"UN General Assembly 22 Session [1515 Meeting, 1™ November 1967, 3:00pm|,
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information of an individual for committing crimes which are
prejudiced to his interest. The cyber criminals’ resort to cyber-
attacks 1o compromise privacy, oconfidentiality and availability
of data for their benefit,

In cyber space both cyber-attack and cyber-crime has created
havoc. Both pose a challenge to the cyber security ecosystem,
which today calls for proper legal regulation. The situation of
pandemic sets a good example as to how disinformation, a new
trend in cyber-attack, spread information about COVID-19
cures which was sold using the World Health Organization
logo through fake shops and malware.? Even the pandemic
situation did not slow down the cyber-attacks, rather it
increased the cyber criminal's activity online, who resorted for
cheap tricks to spread various types of fake news and attack
major business and commercial establishments.

CYBER SECURITY THREATS AND CHALLENGES

A major threat which poses a challenge in cyber space today is
cyber-attack. It involves the use of ICT to exploit others, It is
an offensive action that targets computer information svstems,
infrastructure, network or devices using various methods to
steal, alter or capture data or information systems, They tend
o access, change or even destroy sensitive information to the
extent of committing extortion. Today, not only techies and big
business establishments are prone to cyber-attacks. Anybody
connected to electronic gadgets, smart phones and anything
connected to computer or internet is susceptible to cyber-
attacks. Evenwomen and children are the targeted sections of
this cyber society. The use of social media such as Facebook,
Instagram, WhatsApp and TikTok has created a new trend of
harassment among this vulnerable section of population. The
crimes committed in cyberspace are carried out with much
ease than the crimes committed in the physical world. Some of
the common cyber-attacks are-

, ar af f related mvware, (Prague,

Czech Republic, 247 Noy 1020, 2pm) |, httgs://press.avast.com/2020-the-year-of.
feke-nevws-covid-related-scams -and-ransomware
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* Phishing- It is a method used 1o steal data from the internst
or computer. The hackers send emails that appear to be from
trusted sites with an intention to grab personal information.
It could be in various forms like attackment to an email
loading malware to computers, providing a link to fake
websites which may ask for personal information or by
conducting intense research the attackers target big
organizations or individuals through creating messages that
are relevant and personal. Recently, TBM security
researchers highlighted that they have detected a cyber
espionage effort using targeted phishing emails lrying to
collect wvital information on the WHO'S initiative for
distributing COVID-19 vaccine to developing countries ?
Such kind of attacks impact on global economy and even life.

* Denial of Bervice Attack- it engulfs a network or system
reaource with unwanted network traffic so that it cannot
respond to service requests. On system resources it can be
launched from a large number of host machines that are
infected with virus and controlled by the attacker, In 2020,
Amazon Web Services (AWS), the 800 pound gorilla of
everything cloud computing, was hit by a gigantic DDoS
attack. It targeted an unidentified AWS customer uging a
technique called Connectionless Lightweight Directory
Access Protocol Reflection (CLDAP), It relied on vulnerable
third part CLDAP servers and amplifies the amount of data
sent to the victim's IP address by 56 to 70 times. The
attack lasted for 3 days and peaked at an astounding 2.3

terabytes per second.d

" Man in the Middle Attack- it cccurs when a hacker place
themselves between communication of a client and BEFVET.

" “Phishing ploy targets COVID-19 Vagcine distribytion effart”, (The Economic

Times, - Dt 2020, 330 pmj.
e ictimes.indiati ey i - ing-

-Cawid- Crine-distribution-a sho ik

* Paul Nicholson, "Fi “ 2T™ July
2020}, & Onet blog/S-most-fa -&LE
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The common types of such attack are session hijacking
where the hacker takes over the control of session between
server and client; [P spoofing where the hacker may trick
the user by communicating with known entity. replay
atiacks where the hacker may save an old post/message
and then use it later to impersonate the victim, In 2015,
users expressed concerns about scans of SSL-encrypted
web traffic by Super fish Visual Search software installed
on Lenovo machines, The installation included a universal
self-signed certificate authority which allowed man-in the
middle to intreduce ads even on encrypted pages. It had
same private key across laptops, which allowed third party
pavesdroppers to intercept or modify HTTPS secure
communications without triggering browser warnings by
either extracting the private key or using a self-signed
certificate.

» Structure Query Attack- it is one of the traditional
methods used to grab information through querics. Such
queries may be sent to a computer or phonc or Server to
get sensitive or confidential information. In August 2020,
an SQL attack was used to access information on the
romantic interest of many students of Stanford. It was the
result of insecure data sanitization standards en the part
of link, a startup founded on campus by an
undergraduate  student named Ishan Gandhi.*The
individual also provided screenshots and a screen-
recorded video depicting the alleged hack. An action was
taken until the sitc was declared secured.

s Cross-site Scripting- in this type of attack the hacker
target third party sites by sending malicious code. [t can
happen only when the particular website allows a code to

* Fou Brewster, fish
it", (20" Feb 2015}, www. forbes.com
¥ am Catania, “Vulngrability in “Link’ website may have exposed data on Stanford
students’  crushes”, {1a® Aug, 2020, spm]
o i [iby-in-link-website=rmay-
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attach to its own code. When the user requests a page
from such a website, it transmits the page to the attacker's
play load as a part of the HTML body, to the user's browser
which again executes a malicious script. The most
common example can be found in bulletin-board websites
which provide web based mailing list style functionality.”

* Drive by attack- it is a common method of spreading
malware. The hackers target insecure websites and plant
malicious information into HTTP or PHP code on the page.
Such attacks can also happen whils viewing a website or
email or & pop-up window. Through drive by download, the
malicious code that is downloaded is then used by the
attackers to steal passwords or financial imformation,
During pandemic there were about 60000 malicious
attachments or URL related to COVID-19. Attackers
impersonated entities like World Health Organization,
Centre for Disease Control and Prevention (CDC) and
Department of Health to get into their inbox. People's fear
was capitalized during this time #The main causes of such
attack is, not updating the intemet browser or leaving
apps open without logout.

* Password Attack- it is ane of the miost comman methods
used by the attackers. Since a password is required to
authenticate a user to an information system, obtaining it
i a commen approach adopted by the hackers. It can be
done through methods like guessing when the hacker
knows the user and try some random words or numbers, [t
can also be through sniffing where the passing data are
caplured through a computer network using packet
sniffers. Eavesdropping method is also used to get
password information or credit card number and other

Testen.S  ersl,  “Cros Mte  Scrpting® 24"  July 2020,  Gpm),
“lndia sees 3™ highest drive ogd el in APAC in 2015:

Microsoft”, (Econamic Times, bl July 2020),
hl.tp&q.l'fl!n:ﬂﬁﬂ-rnictime&.indiatimes.ﬂmm'techjmtwﬂetﬂrrdla—meﬂnd-h'rght:t-dn'ﬂe'—
I:r!,ﬂ-dnwnluad-ul:l:acl.'-u'n-lurl'lt-h~:pa-r—1n—1ﬂ'15l~mlcmml"lfqrb:l9ﬂ1ﬂ-'u'-l'.n"-l"-"lﬂ'?ﬂﬂﬁ.l:rns
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information through the interception of network traffic.In
July 2015, a group called The Impact Team' stole the user
data of Ashley Madison. Many passwords were hashed
using both the relatively strong password hashing function
and the weaker MD5 hash. Attacking the latter algorithm
allowed some 11 million plaintext passwords to be
recovered.”

* Ransomware Attack-It is one of the biggest threats in
present days. It is a type of malicious software or malware
that gains access to files or systems and blocks user
access to those files or systems. They hold these fles and
gystems as hostages until the ransom is paid. The more
advanced version of these called as crypto viral extortion
encrypis the victim's files and makes them inaccessible, A
ransom payment is then demanded to decrypt them. In
2017, the WannaCry ransomware attack, which was
congidered as a worldwide cyber-attack, targeted
computers running the Microsoft Windows operating
system by encrypting data and demanding ransom
payments in the Bitcoin cryptocurrency.1? The National
Security Agency of USA had developed an exploit named
Eternal Blue, which was stolen and leaked by a group of
hackerz called The Shadow Brokers. The attack was
estimated to have affected more than 200,000 computers
across 250 countries, with total damages ranging from
hundreds of million dellars. In the same year National
Health Service hospitals in England and Scotland, the
biggest health care apencies were struck due to the
Wannacry outbreak. About 70,000 devices including
computers, MEI scanners, blood storage relngerators and
theatre equipment were affected.!1Staffs were forced to

“Mark Ward, “Ashley Madison: Wha are the hackers behind the attack*(20™ Aug
2015, 5:15 pm), https-/'www bbe com/news/technology-34002053

“zack Whittaker, o _years alter \Wannacr milllan eo LEIS FEMAins at
Risk".(13" May 2019, 7pm), hitpsy/techerunch.com/2019/05/12/wannacry-tweo-
years-on/

1lUngoed-Thomas, et.all, “Cyber-attack guides prompted on You Tube®, (The

Sunday Times, 14% May 2017}, hitps://www thetimes co,uk/aricle/ryber-attack-
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revert to pen and paper and use their own mobiles after
the attack affected the keyv systems,

®  Artificial Intelligence Attack- this is one of the most
successful forms of attack in recent times, The attackers
manipulate the data to train the Al by slowly steering it to
the desired direction, They modify the input data to make
proper identification hard. Every electronic gadgethas an
Al application in it and such security threats will have
devastating effects on drones, computer gvalems ete, The
attackers employ Al assistance to detect behavior patterns
and to convince the people with sufficient information sent
through calls or emails, It may even persuade the victims
to compromise networks and hand over confidential data.
Recently, Japan has taken initiative to invest 237.12
million in the cyber domain to develop Al to counter cyber-
attacks. This system is introduced to detect malicious
emails, judge the level of threat using Al and also respond
against the attack, 12

* Disinformation- It is used for creating social engineering
threats on a mass scale just like phishing attacks, to
compromise IT systems for data eXtraction and
dissemination.!? They play on our emotions and control
our ideas. Though disinformation cannot be directly
Ireated as cyber-attack, yet it is posing a challenge to
cyber security and can be considered as cyber-attack as it
hampers the well-being of people who are targeted. It is
also considered as a species of misinformation which aims
at  misleading the public through spreading false
information. It is also not easy to tackle the source of such

-0if- -7
i de Hl b stem fg cou - (30™ March 2020,
10:58am),
n.I:tp:.:,f,.-'\m.defeﬂsew-::-rld.nrﬂnewﬂiﬁﬁlﬁﬂapan_m__Deuelnp_AJ_hasad_Sn.ml_em
to_Countar_Cyber_Attacks
™ shish Jaiman, “Disinformation | bier ", The Hindu, (11" Fab
2021,3:00  pm) hl.tpsu',ufwww.hhmdu.mm.-'|:||:||r1|m,-"lcad,l'dlslnfnrrnitinn-i:-a-
eybersecurity-thraat,/article 13804285 sce
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information as the data created in bulk makes it difficult
to find out what's real and what is not, as it is &
compromise of our cognitive being. In the case of Alok
Srivagtara v, Union of India!9, the problems created by the
spread of fake news were highlighted, with reference to the
plight of the migrant workers. The Supreme Court
emphasized on the dire need for spreading verified and
accurate  information via the issue of Government
authorized daily bulletin through all the media avenues.
With the havoc caused by rumors and miginformation, it
was observed that India is in urgent need of a
comprehensive and efficient regulatory legal framework to
deal with the fake news issue,

«  The above kinds of threat are not exclusive and there may
be other kinds of threat which an individual faces every
time when he disseminates his personal information. The
offenders use the above attacks to commit crimes which in
particular may hamper the safety and security of women
and children. They often fall prey to such cyber-crimes
because they are mostly done by the harassers who they
knew rather from strangers. Some of the common cyber-
crimes committed against them are- harassment,
voyeurism, cyber stalking, sexting and revenge pomn
attacks. They pose a challenge to the safety and security of
the eommunity and this may be because of lack of
awareness both at institutional and individual level, Apart
from this, lack of uniformity in devices used for internet
access, lack of national level architccture for providing
cyber security and absence of proper regulatory policy to
tackle the issues of such cyber-attack is also contributing
for increased cyber threats.

LEGAL INITIATIVES

Privacy is an integral part of human'’s life. No one has a right
to reveal the information of another without his consent. The
Indian Constitution oo recognizes such rights under Art 21

Y 2020) 5C 345
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which emphasizes on right to life and personal liberty, which
also includes right to live with dignity, With the influence of
rechnology in life, the private information is being circulated or
made public without the individual's consent. In cyber space
such activities are common because of the anonymity as well
41 easy atcess to the information online, Often the victims are
even unware about the threat and evber-crime committed
against them, Also, they are not aware of the legal remedies
available. In India, the general criminal offences are codified
under Indian Penal Code, 1860 and certain white-collar crimes
are punishable under Information Technology Act, 2000,

Section 505(1) provides that whoever makes, publishes or
circulates any statement, rumor or report with the intention to
cause, or which may likely cause fear or alarm, or incite the
public whereby any person may be induced to commit an
offense against the state or the public tranquility, shall be
punished with imprisonment u p to three years, or with fine, or
both. 15

Section 354 of IPC provides punishment for assault or ¢riminal
force to women with intent to outrage her modesty, The
punishment shall not be less than one year but which may
extend to five years and shall alse be liable 1o fine, 1o

Section 354 A'YY defines sexual harassment and punishrment
for sexual harassment. It provides that 1} a man committing
acts like

1} Physical contact and advances involving unwelcome and
explicit sexual overtures or

i) A demand or request for sexual favors or
iif) Showing pomography against the will of a women or

w] Making sexually colored remarks, shall be guilty of the
offence of sexual harassment

Ratanlai&Ohirajlal, “The Indian Penal Code*, (34 Ed, Lexis Nexls, 2015) ot 952
g at 809
e, Law. Amend, Act {2013
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(2) Any man who commits the offence specified above in sub-
section 1 clause (i|, (ii) and i), shall be punished with
rigorous imprisonment for a term which may extend to three
years, or with fine, or with both,

(3) Any man who commits the offence specified in clause {iv] of
sub-section (1) shall be punished with imprisonment of either
description for a term which may extend to one Vear, or with
fine, or with both,

Section 354B provides punishment for Assault or criminal
force to women with intent to disrobe her. The punishment
shall not be less than three vears but which may extend to
seven years, and shall alzo be liable to fine.

Section 354C defines and provides punishment for Cyber
Voyeurism. Any man who watches or captures the image of a
Woman engaging in private act without the knowledge of the
women being observed who disseminates such images shall be
punished with imprisonment for nat Jess than one vear, but
which may extend to three years along with fine. The
subsequent commission of such offence is also punishable
with a higher term,

Section 354D defines and prescribes Punishment for stallding,
Whoever folloews a woman or attempts to foster personal
information against her will or through the internet, email or
any other form of electronic information monitars the use by
the woman of committing the offence of stalking, The
punishment for such offence is imprisonment of three years
along with fine, For subsequent offence, imprisonment may
extend to five vears along with fine,

Apart from the abave provisions of IPC, the IT Act also provides
certain provisions which prescribe punishment for computer
related offences?®. Section 43 of the IT Act provides for penalty
and compensation for damage to computer and computer
system. H prescribes damages by way of compensation to bhe
paid for the person affected. Section 66A provides for
punishment for sending offensive messages  through

i1 act 56{2000)
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communication service, where the punishment is three years
imprisonment along with fine, Section 66C adds on a unigue
feature of offence which prescribes punishment for a period of
three years along with fine to any person who fraudulently or
dishonestly makes use of personal information like digital
signature, password or other information. Section 66D of the
Act provides punishment for a period of three years along with
fine for cheating by personation by using a computer resource,
The act also deals with offences which violate the right to
privacy. Section 66E prescribes punishment for a period of
three years along with a fine of two lakhs rupees for violation
of right to privacy. Any material which is lascivious or appeals
to the prurient interest of a person is transmitted or published
through electronic form is punishable with imprisonment for
three years and fine of rupees three lakhs is imposed. For
subsequent conviction the gquantum of punishment is five
years imprisonment along with a fine of rupees five lakhs, 1
Further, the act also provides imprisonment for five years
along with ten lakh rupees fine, for revenge porn acts, where
the offender publishes or transmits or causes to be published
or transmitted in the electronic form any material which
contains sexually explicit act or conduct,

NEED FOR ACTION THROUGH LAW

India has quickly responded to the adoption of digitalization.
Use of internet, payment apps and social networking sites for
business and personal use are common. It is to be noted thal,
with over 1.2 billion mobile accounts and half billion Internet
users, the country is facing threat from cyber criminals. There
is also a hub of outseurcing and because of this India is placed
one among top five cyber -targeted nations along with US, UK,
Singapore and Ukraine.®! [t {s also estimated that several
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organizations and individuals estimated losses of about 6%
trillion dues to cyber theft in recent lockdown due to outbreak
of pandemic.?? There are laws and regulations which punishes
cyber criminals but still it calls for the need of comprehensive
policy.In this regard as pointed out by an American Jurist,
Robert Summers on “Technigues of Social Control”, adopting
Preventive Technique would serve the purpose.2d In this regard
following actions are to be addressed to ensure cyber security-

= "Self-defense is the best defense” a common man using the
technology should understand the level of risk and also
mitigating the risk. For Example: A man who downloads
and installs the app from the play store shares access for
location, phone calls and device storage. While installing,
he installs by default but, no-one will think or review why
the phone call and device storage access is needed? What
ia the risk invelved in allowing these settings for the app
installation? From which source the threat would arise?
What is to be dene to mitigate the risk? These questions
cannot be addressed by a common man. In this regard
consumer awareness should be created through
advertisement and the initiative should be taken by the
Department of Consumer Affairs, Food and Public
Distribution.

* A regulatory policy should be passed- the policy should
define and rely on the methods of controlling
disinformation actors, who push the boundaries and use
the platforms to achieve their wicked goals. A mechanism
like the Information Sharing and Analysis Centre should
b used to tackle the source of disinformation,

®* The policy should provide for a certification of
authenticated apps and websites especially when it is B2C
model. These certificates should be issued based on
prescribed criteria to be fulfilled by the apps like security
tegarding information of consumer, assurance of
protection of information like email-id, phone number,

Pidar 1
“Farrar, “Introduction to Legsl Method”, (3™ Edt, Sweet & Maxwell, 1990) at 13
29 -
REBEICIPAL

Vidyawardiiaha baw Colleye
Mysore - 30 bt



Cyber Law and Data Protection

debit/credit card details etc. Misuse of this information
should carry a penalty and should be made a punishable
offence.

* To lake initiatives on Al attacks, the policy must lay
emphasis on the importance of iransparency, testing,
accountability for algorithms and their developers. The
government should also invest in this so as to ensure
security of the mass.

=4 separate authority/ directorate for issuing
cerlification/ authenticating the apps, websites should be
catablished. This authority should be given the autonomy
to certify with minimal governmental intervention. The
authority should consist of experts from the cyber world,
legal and technical.

* The certification/ authentication issued should be for a
limited period and subject to renewal based on their
performance in terms of security and protection of
consumer information. This should also be frequently
subject to assessment by the authority so constituted, The
idea can be borrowed from the patent, copyright authority.

* Anti- virus database should be kept up to date, Passwords
should be strong and IT systems should be subject to
frequent audit for suspicious activity.

* Apart from consumer forums, a separate court for trying
cases relating to breach of obligation and security policy
should be established. The jurisdiction of these courts
should not overlap. A better idea can be borrowed from the
Competition Commission of India in this regard 29

CONCLUSION

As stated by Cicero, 'saluspepuli suprema lex' 5 the health and
welfare of the people should be the supreme law. Today, there
is a need to think about the health of netizens in terms of
protection of their personal information from being

*Competition Actd 7 {2002
Ficern, “de Legibus®, (Loeh Classicshat 467
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misused. The new trends in cyber-attacks and crimes
should be cautiously handled. Raising awareness among
voung people about the hidden perils of internet use is
the need of the hour. Taking of legal initiative primarily
will act as a deterrent for future criminals and will also
be a motivating factor for other victims to report any kind
of cyber-crimes committed against them. The
government, non-governmental organizations, and
business organizations also has a responsibility to
support the voice raised against such heinous act. They
play a wvital role in creating a proper standards and
policies in this regard.
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Traditional Knowledge in India- Protection
through ‘Sui Generis’ System
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usage of traditional knowledge without authorization. Pesitive protection of maditional
knswledge i3 cnswred through legal standamds, mies and regutstions, access and benefit
gharing provisions, royalties’ eic. Defengive profection is esswred vin sieps taken 1o
prevent acquisition af [P rights over tmditional knowledge. tn India the Tunmeric Casc” s
{he et exmple for such kind of protection. In this cisea padenl was granted for "use of
turmenic 0 healing wound™ and claimed & method to heal wounds in an affected persan
by administration of required amound of wnere. The invemors of this patem bod ler
nesigned the patent 1o the University of Mississippi. A re-examination application was
filed aguimst the prant of patent along with neacly two dozen references, which resubied
inte early soccess, The inveniors” defense was proven to be weak in frosd of the libest
commendaries on tmditional Ayurveda texts, extracts from Compendiom of Indian
Medicinal Planis and mincieenth century historical fexts from the Bheary of Hamdard
University, resulisrly in Aopost 1997, the USPTO ondered revocation of the paiesd,
whicli lacked novelty, Lader, Indin adopted @ mechanism io protect its Ersditional
knowdedge by way of setting up a traditional knowledge digital libeary in 2001 1ngether
with Aynsh and CSIR
Cnses of Biopiracy

The Neen case,“the first cver problem for Indin which mised several doukds o the
o called srict patent system was concerning fhe grand of pateni to the emplover WR
Cirpce. The company was grimled @ patent o foection within Americs and Europe, for g
formmilaticn that held in the @rong storape of chemical compound callsd “remelrociiin,
the active ingredies in (he neem plant; it planned 10 use this chemical compound for s
pesticidal propertics. Ancient sysiems of medication ke Ayorveda and Unani, determine
antiviral and antibacterinl properties of s peem troe ales known s the “cvrer of alf
ailmenis” in Somskril, and preseribe e eme for treating skin silments and also as herbal
pesticide. The applicant sdminied in the patest application as o how (he carstive nses of
neem wend acknowledged and poirted out fo the s ol soring ezedirociin for an
extended period of time is difficult, The patent gransed in USwas limited, whereby fhe
applicant was only given the exclusive right to use szadirachin in the particulas glofge
solution described in (he patent. The ssnctioning of palent created chaos and i@ was
questioned ibrough re-cxaminastion and post=grmil oppositios proceedings before the
United Siases Pajers snd Trnde bark Oiflice (USFTO) and the Buropean Palest (iflics
(EPON, respectively, Though there has boon no sxoess on fbe USPTO, de Baropean
Patent (MTice Bvoured the opposition stating thai the pafend pranied, lacked in noveliy
and ivventive step.

Yet ancrber case that created lot of havoc was a pateni grnied by the USFTO io an
Americim ensplover called Rice Tec for Basmati rice. "Basmali fice is 2 unigue arcenatic
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indugenoas, mebon vareties and non-comipliance with e Baological Diversity Act, 2002
Thas mat afl bio pimcy bids ano tased on the Indian fraditional knowledse las been foiled
due to TEIL and any sach attemps 1o crodit it is preposteroms.'*The dignal libzury though
containg the volummons documents and Indsan imditionnl knowledpe work has certnin
shortcomings like translation, declosore amd TEDL mamtaing oo record of ol
iraditional knowdedge which is passed on from genemtion so generation. Tt is also trae
that there ks back of accepted definition of novelty m imermational kevel and that TEDL an
country’s patent system for its efficacy. This has abso resulied in fishing expeditions and
s miemess,

Protection through Internationsl Conventions and Municipal Laws

lnmmhmnmmwmnﬂmmmmﬂymmwm
TE comventions and lias taken a ton of efforts to prodect tts TH ot international bevel The
axess 10 Indian tradiional keowdedge is also aamilable af Unsted Sinles Paiend and
Tradcmark Olfice and European Paient Office. Also the TKDL which is a pioncering
enitiative of India, under the joint colloboration of the Mimistry of Ayurveds, Yoga &
MNatoropathy, Unasi, Siddha, Homoeopathy (AYUSH) and Cowncil of Scientific and
bchostriad Research (CSIR), prevents the exploitation of iraditional knowledge at Patent
Ofices worldwide " This is o welcome intlistrve or protection of traditioaal knowledge
im Imchi,

The Convention on Biodiversity amd the Mogoyn Protocol, 20010 introduces the
recognition and protection of TH at intermational level, The CBD provides that, prties
are required to respocd and maintain knowledge beld by indigenoas comamumities, amd
promote. broader spplication of Tradiional Knowbedge based on fadr and equitsbic
benelif-gharing, 1t s recopnized & key machinery for effective practices of consenmiion
and sustabnable wie of biodiversity' 'and the proceduml requirements sated pnder the
provisions of Article 15 provides for access 10 penctic nesources, (opether with those
based on prior informed consenl aad mutwlly agreed ferms. The Mogoyn Protocol
supplementary o CHD convention broadens the CBD provisions relating to access and
benefit-sharing. ' It covers the waditional knowledge associated with pemetic rosounos:
enclosed wnder the ambit of CBD and also the uses arising from its ofilization. Certaln
core obligntions afe sef oul for contmcting partics i addition 0 acoess fo penctic
resources, benefits and compliances. It conjaintly addresses (he peoblems of penetic
resourocs where indigenous and local commundties hove the estahlished right 1o seas
access 0 them and measares for conlmcting partics (o ensare these Commumitics: prias
mfarmed consent, and fhir and equitable benefin sharing, kecping in mind the community
livs, procedune and customary use and exchonge '

In India there is no substantive Act or law fo protect maditional knowledge unlike
other categories of Intellectal Froperty Rights The current Imiellectunl Propesy
enaciments like the Paiendz Act, 1970comtain provisions with respacsi to tradilional
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Introduction

Indigenoue people sre also called Ffirst people and aboiiginal people Indipenoes
people are: those who wers living on their Tads before seitlers came froan clsewherne
T‘he;fmﬂﬁmmmdﬂm who are inhabitant of & country or o0 prographicd
region at it Wine, where people of different cultures o ethede arigins armived, the new
arrivals later bocoming domina through conquest, occupation, seiilement or ofher
means "The ferm indigenoos people can be used 1 describe ony cthinic group of people
who Hiﬂiu & peegmphic region with which they lene the earliest known hisiorical
mnn::llfn aloagside immigmny who have populated the regton and are grester in
11|||||1!=|
_ I-ﬁmpmphinm_’rmn{ﬂmmnrhﬂdummlhhﬂw nighis
in the stale in which they live to ke some degree as the rest of the populaticn.” Presently,
they Az non doamamant sections of e society becanse of ibelr poverly and illitemcy
Rights of Indigraoas People
~ During the past twenty five wears. “Inlernational baw has displayed steady progress
10 identifing and proteciing mdignmes pooples’ rghts The *United Maitons Cammitiee
!':!.I'.1h£ Elisnmaticn of All Fosens of Kaclal Dscrmination ey mentioned about rights af
indigenmes people. It eanblished thal “Governments should be sensifive iowards ihe
mights of persens of elhni group, panticularty, their right to bead Ives of dignity, 1o
preserve their culture and 1 share cquitably in e Fruits of mtbonal growih with the right
la engage m sach activities, which are panicularly, relevant 1o the preservasion of the
identify of such persans or groops®*

The *United Nations Working-Group on Indigenous Population” was establisted an
the basis of the “Economic and Scial Conncil Resolution 1952734°. The groap began
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Abstract: The current technolagicul revolution has revolutionized money too. This has given rise to a
new medium of exchange which is popularly known as ‘crypio currency’, It is @ mode of exchange
which is available only in digital or in electronie form. They are also called as virtual cirrency which
\has been widely used these days due to increased privacy and lo wransaction costs, In the light of is
usage and considering the interest of its users around the globe and in India specifically, there iy a
need tef deal with virtual currencies within the country and alve globalh:. Their deceniralized sysrem of
aperation and iy anomymous nature hay given rise fo the problem of legal regulation. Tt has also
accelerated other menaces {the money laundering, terrarist funding and tax evasion, which is required
to be addressed at the earliest in order to prevent the risk This paper analyses the legal issues and
challenges faced in regulating cripio currency and alse brings out few suggestions Jor its regulation in

Keywords: Crypro Currency, Virtual Regulation, decentralized, Mock chain
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1:. INTRODUCTION

. The financial industry and business have been remarkably distupted by today's ‘D:ﬁta]
World". The wide use of intemnet has created a platform for doing business in a new way,
- The introduction of information technology has created entirely new and effective ways fiar
/Moing business. The firms are using new methods of financial technalogy (Fintech) to
provide their financial services. Artificial Intelligence, block chain, cloud cemputing and
big data arc the four key areas of fin-tech, C TYpio currencies are designed to make financia
 Services more accessible to general public, They are the medium of exchange that relies on
8 decentralized network that facilitates a peer- to- peer exchange of transaction which is
.5ecured by public key cryptography. Bit coins were introduced m 2009 by Santoshi
| Nakemoto. He described it as peer- to- peer electronic cash system. It is completely
decentralized, meaning there are no servers involved and no central cunlru[lmg. nulhunt}
Crypto currencies like bit coins can be and is being used in number of wiays I:Ir.: 1o I:ru;'.f
goods, as an investment, mining, business transactions etc. With the level of growth that has

occurred in the industry, greater attention is now being paid by Gmemmv:nth. and other
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stakehcn]dm around the world. Are becoming more :m:l more mainstream. Law enforcement

authorities, tax bodies and ‘egal regulators worldwide are trying to understand the VETY
concept of erypto currencies and where exactly do they fit in existin ¢ regulations and legal
frameworks. Decentralised and anonymous nature of CIypte currencics has also attracted
various illegal activities. The authorities all over the world are worried about the use of
Crypio currencies in money laundering, terrorist funding and tax evasion schemes. Cr}rpiu
currency is also used in controversial settings in the form of online hlack mirkets, such as
Silk Road. Crypto cumencies such as Bitcoin completely banned in countries such as
'+ Bangladesh, Bolivia, Ecuador, Kyrgyzstan and Vietnam. Countries like Japan :md Sweden
| have taken steps to regulate crypto currency by declaring Bitcoin as a legal tender. As USA
-ha.s the highest number of Bitcoin ATMs and also the highest Bitcoin trading mium&s
globally, the usage of crypto currencies is not illegal as of yet, but the laws and regulations
can vary drastically depending on the state or the country. A lot of challenges are g::-[ng to
come up with the emerging trends in the field of digital currencies at an extensive rate, 111:
legal fratemity should be well prepared with the possible issues and try to f'mn:see most of
them coming and also build capabilities o resolve most of them. It is vital that the legal
issues are addressed by the legislators before the Judiciary is bombarded with NTEros
lawsuits involving crypto currencies,

2. DISCUSSION

2.1 Legal Tssues on Crypto Currency |

L1 Crypto Currency: Currency or Commaodity- 2 En
s Money is considered as & medium of exchange and it is not considered as goods: It serves
three main distinet functions like it is a medium of exchange that facilitate the exchange
of goods. It is & unit of account where we compare the costs and services over Hme and
between merchants. In this regard money is the yardstick aganst which prices are
measured; it is a store of value that stays stable over time, Money has tobe able to be
stored and spent on a later period in time, while retaining its value. For it to retain its
value 1t is important that the value does not fluctuate heavily. Likewise crypto cumrency
score high on the function medium of exchange. They exist in a purely digital form;
therefore they are by definition non-perishable, C rypto currencies are highly divisible and
fungible. There are no transport costs ag opposed 10 gold and cash, since transactions
happen on the internet. Finally are they unable to be counterfeited due 0. the Ie;chnica:[
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architecture and use of cryptography. Unlike money the value of Cryplo currencies is
highly volatile at the moment making it unsuitable a= a unit of account at the moment.
Crypto currencies can be stored very well and do not perish due to their digital natare.
Thus, from the point of view of economics, a thing capable of fulfilling all these three
functions would be regarded as money, no matter what its legal nature. However, 4 crypto
currency like Bit coins faces a structural economic problem, If such eryplo currencies
becomes successful and displaces sovereign fiat currencies. it would exert a deflationary
force on the economy since the money supply would not incresse in concert with
economic growth, Bit coin shares many similarities with gold, First of all, ncither is
overseen by a single government. Second, Bit coins and gold both have limited supply,
whereas currencies can always be printed by their respective govemments. Finally, with
respect to the concerns over fluctuation, the price of gold fluctuates much more than the
price of currencies, as demand against the finite supply fluctuates, just l:ikl.:. crypto
currencies. From a legal perspective, a crypto currency fulfils the requisites of ct:ﬁmtmn
of & commodity according 1o U.S. law. Also, CTYplO Currencies are tangible, even if the::.r
are not physical coins nor in the actual possession of the II‘IW:!:-[I.'.'ITE- In sum, the
classification of Bit coin remains a contentious subject. In light of the TDIEE,:ng: there
could be as many classifications as there are uses of Bitcoin. Governmen regulators
should provide guidelines on exactly how each regulatory framework will apply and co-
exist withowt hindering the promising growth potentinl of this |nnmatu.¢ ﬁnaumal
platform.

1.1.2  Impact on Tax Regime-

Lt}

Legal characterization of erypto currencies is the key in determining its tax ;:inmaequn:ncés
The main distinction is whether erypto currency is a commodity, in which case caqmal
gains rules apply or a currency. Crypto currency transactions are subject to tax like an:.-'
other asset or currency. Crypto currency transaction may altract capital gain tax, income
lax, fransaction tax etc. Even if crypto currency transaction is void and i]in:gai. the tax law
is empowered to charge taxes on such transactions, In March 2014, the Internal Revenue
Service in the United States ruled that Bitcoin will be treated as property for tax purposes
as opposed to currency despite knowing that Bitcoin functions as a meditm of exchange,

2 umt of account, and store of value and operates like real currency in some

. Enwmnmcnts This means Bit coin will be subject to capital gains tax, Globally, some

countries have focused on which category Bitcoin should fall under, Canada came to the
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conclusion that, in the absence of a legal tender, Bitcoins cannot be considered as

currency and should be treated as commedity for tax purpose. Countries like Germany
and UK have decided to adapt their tax system based on economic viability., Germany
recognizes Bitcoin as an equivalent to private money and thus gives tax regulation of a
currency. Thus, cryptocurrencics may be considered as a medium of exchange, a
negotiable instrument, a property or a subject of the contract, Thus may da;:r:nd upon the
nature of transaction and the power of legislation to tax such transaction,
213 Crypto Currency and Consumer Protection-
The crypto currency transactions are based on trust on peers, pmmc-tera. and the
'1'.. “system. Bil coin transactlions are risky due to the absence of basic consumer pmt::nun
.sur:.h as the provision of refunds arising from disputes between merclmnih and
customers. In case of any breach, the victim may not be able to produce acceptable legal
evidences for recovery of the damages. Most of the information related to CIVpio
currencies focus on the shortcomings of the system. The CTYpIo currency uses principles
of information technology and hence most of the possible disputes invalve IT rejated
offences such as hacking, digital licenses etc, el
Apart from this, other lemslations that may be relevant are consumer protection F Lnnlmcl:
law, laws related to money laundering, intellectual property law and banking laws. Various
estimates show crypto currency crime is on the rise, keeping pace with the market’s mpu:l
growth. It forces investigators 1o focus on high-prefile cases, security pmfcsmnnals and
officials say, effectively leaving small investors fo their own devices. People are enmuragm:l
o report crypto currency theft to local police like any other crime, saying failing o do so
only emboldens criminals. Yet because many victims simply do not see t.he pcrm! eryplo
currency theft is far more common than any published estimates suggest, aﬂ:mdmg] 1 the
security professionals. -
Currently, crypto currencies are operating in a sort of regulatory vacuum. Muﬁ;.r newspapers
mactes have attempted to highlight the various consumer risks pertaining to ETYpLo
eurrencies. Japan witnessed such risks with loss of $6 billion worth of Bit coin dug to the
f'_mck of Mt. Gox. Also, in case of any ¢rypto currency fraud, the victim is L|UE:JES$ as Hﬂ:re are
no remedies avatlable, Due to amomymity, it is difficult to figure out the perpetrator, Thus
sus;mct as well as the jurisdiction is unknown because of the ahsence of any dt‘:l:ll:.at:d
chlslatu:ln or regulation. If consumers need for protection, it stems from [hE mﬁannntmna]

m@qmt}' it seems more than relevant to provide them with guidance on |]:n: su'engths and
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weaknesses that accompany erypto currencies, and to warn them of the risks associated with
it.
214 Crypto currency driven illegal activities-

 Erypto currencies arc used for money laundering, tax evasion, terrorist funding and political

funding. It appears that crypto currencies are better suited for this objective than cash. Crypto
currencies such as bit coins generally lack legal tender status and their broad ﬂﬂli‘.ﬂ:ptﬂnﬂe does
not require any obligation on any government or country. Due to lack of régulations and
oversight, erypto currencies lack consumer protection. Crypto currencies are being used for

money laundering because they provide considerable anonymity, especially when used

a ol

gether with the TOR system. Further to that, they are global, easy 1o store a:u:l at tlu: same
tm'ié very difficult to be accessed o by unauthorized persons, since it is pusslh[.: m s
sophisticated encryption methods, the so called “wallets”. Bit coins are a favorable means of
];;a;.-m:nt for hackers. On the black market, they are used to pay for drugs, pornography,
éi.:-untcrfeited documents as well as weapons and ammunition, .

I:':'mm this perspective crypto currencies are like a super tax haven; no Lu;-;uru:nn and complete
anonymity, but also the added benefit of nol being dependent on a bank. Cr:.'pi:} Currencies
possess the two most important characteristics of a traditional tax haven, First, because there
ua, no Jurisdiction in which they operate, they are not subject to taxation at suu.t'c: Se-:un&
CIYPLO CLITENCY accounts are anonymous. Usérs can start as many online wul]tﬂE as l.h:].-' wam:
[n buy or mine Bit coins and trade them without ever providing any Ldenl:!‘:.rmg :nl’nrmauun
.,":-lgnlf' cantly, Bit coin offer one additional major advantage to ax-evaders that! tmrjmunaj tax
['lﬁvens do not: the operation of Bit coin is not dependent on the existence of financial
mt::nnedrams such as banks. Bit coin is exchangeable peer-to-peer by dcﬁ;m:cm Bit coin
lhus;. seems immune to the developing international anti-evasion regimes, In r:}rhempdc:
finamuai mstitutions the emerging agents of tax collection are taken out of the pcture. Thus,
cr}pm currencies have the potential to become super tax havens, L)
Glye.n their transaction anonymity and user-fi riendliness, crypto currencies u.ppl.':a] Lo mumnlsl.
groups as they offer a viable alternative to the mainstream financial system mc[ fiat, maoney.
E:t coins and similar crypto currencies have become atractive to termorists who see !.]'u:m dsa
anans to solicit donations, purchase or sell weapons in the dark web and move ﬁmd:a gluhally
E:r boost their financial capacities. Anti-terrarism  ac tvist Ghost Eu.n:um:r Group had
Hrewnusl} disclosed that the 2015 Charlie Hebdo attack in Paris was funded b;.r Al Queda in
the Arabian Peninsula (AQAP) through Bit coin financing. The group has ungavered ml

! i
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Bit coin funding sites exploited by IS supporiers on the dark weh with u:djglm! wallet
eontaining 53 million in Bil coin value believed to have been used (o finance the terror
l;',:p:ntinn_

As crypte currencies such as Bit coins are finding greater acceptance in the commercial
- wurl:i an increasing regulatory oversight and enhanced law enforcement acrutm}r of 18 usage
rs mcumbent. Authorities need to humness the potential of erypto currencies and understand its
mechanism 1o facilitate carlier detection of terror f Inancing, tax evasion and money
laundering. Failure to do so would allow the unconstrained development of a potentially
#ajor financial apparatus waiting to be fully exploited by cyber-driven r_:f:rmnm and

| AL

corruplion.
| .?1..1 Legal Regime on Crypto Currency "
¥n India the usage of crypto currencies is not barred but there is no right to seck readressal or
Fi:medl:s for matters involving cryplo currency, Crypto currencies have not been recognized
as currencics by the RBI, and no specific laws or laws related to Crypio currencies have been
mtmduwd n India till date. Due to the lack of a clear legal definition of cryplo t:urrermm,
Frypto currencies are currently regulated by various requirements of applmahlc law. Crypto
:;igl.m‘e.rltlﬁ-j may fall under the definition of "computer program” under the Indian Copyright
a‘!;.-:t of 1957. This is a set of instructions expressed in other formats, m-:]u:lmg CoMmputer-
thadabile media, including words, codes, schemas. or a computer that completes a spmﬁq
task or achieve particular results. In addition, Crypto curmencies ¢an almost certainly be
Elﬂﬁhtilﬁlas intangible "goods" under the Sale of Goods Act of 1930,
h{m'fewr. Cryple curmency taxation is still in the grev ares, and there is even more uncertainty
.Fbuut the crypto currency regulatory environment. From the point of view of currency eontrol
Jrafw the purchase of crypto currencies by Indian residents can be regarded as :mpumng
mﬂwart or computer programmes into India. This requires compliance with apphuph!e:
f;:m:lmnge control laws, including RBI's policies regarding importing goods. and SETvices.
Regarding substances manufactured in the mtangible form in India. RBI also. manages
pai.rment systems” and "prepaid equipment” that require RBI pre-approval and compliance
1.-.r|th relevant RBI regulations/instructions. However, cryplo currencics may not be ciagslf'mi
?i payment systems as long as they are not recognized as o payment system that r:an settle
an_rgnents between payers and beneficiarics and have insight mto the constant fluctuations in
¢ value of crypto currencies. However, the use and trading of crypto currencies protect the
il_Li%!:r:_rrmatinn semsitive personal data. Each of the crypto currencies requires the use of cryplg
i
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eurrencies to comply with the principles required under the protection of information. It can

gﬁjs; privacy concerns, such as knowing how to handle it
Crypto currency under Indian law can be analysed in accordance with different subject

matters as follows-
221 Payment & Settlement Systems Act, 2007 '

This act gives RBI the power to certify any kind of pre-paid payment instrument. The RBI
defined “Pre-paid Payment Instrument’ as: “Payment instruments that facilitate purchase of
;;m;is and services against the value stored on such instruments. The value dtored on such
.iiislfunmnts represents the value paid for by the holders by cash, by debit to u.lhank-.amumt.
or by credit card.”  With respect to crypto currency, it is observed that Cryplo currencies are
mot stable and fluctuates on a regular basis. Also, they may or may nol htiﬂ.ﬂl:ﬂ].'ftﬂﬂ as a
'If_naans to facilitate purchase of goods and services, since it does not fulfil the requisites of a
tPrepaid Payment Instrument’. Hence, it cannot be categorized under the purview of the
1P-a|_yrment and Settlement Systems Act, 2007,
1.2.2  Negotiable Instruments Act, 1881; |
jl.'s per section 13 of this act a negotiable instrument is “a promissory note, bill of 'mr.chang:' clr
a%ll'cﬂaéquc payable either 10 order or o bearer.” Hence, it is ¢lear that a cryplo :E'-urrer'lc}' does
fiot have the characteristics 1o be meluded within a promissory note, bill of E’l’.ﬂhﬂﬂgﬂ or a
cheque. And, thus, its specifications are not sufficient 1o be included under.mé'-sc'upe of this
Act. ! @
!!.‘l The Coinage Act, 2011:
According to section 2 (a) of The Coinage Act, 2011 “coin™ means any coin made of metal o
E‘t}f— other material which is recognized as legal tender and stamped and issued by the
Ei‘ﬂwmmem or any authority empowered by the Government for this purpose which includes
ene-rupee note issued by Government and a commemorative coin.” However, the term “coin™
i&lxprusal}r does not include postal orders, credit and debit card and e-money fissued by any
F}I‘lmu:iai institution, post office or bank. Therefore, Bitcoins are not coins as p_elr_-_l:'!uin:ugﬂ-ﬁnt,
%FH and hence are not covered by it i
J-,Ml Secoritics Contracts (Regulation) Act, 1955; 1 i T
%Fﬂi““ 2 (h} of Securities Contracts (Regulation) Act, 1956 defines the term “s:.ecuriti::a", Cn

eritical analysis of this provision, it is observed that cryptocurrencies such as Bitcoins are

.ﬂ'ﬂiﬂlﬂ ble pnline on — -'Lr-.rl'g:.aa:'-in wwmﬂn;mﬂu ki t : ! i Fia'gEZ
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EE}‘EID-I:E the ambit of sub-clauses mentioned under this section. The only means by which a

mq:rmcun'emv can be included within the term “securities” is by using the subﬂcld?u:-.: (i} (a),
wluch grants the Central Government the authority to declare certain mstrumants a8
m:cm-mea But, currently, the Central Government does not consider L[‘}’pl‘ﬂtLﬁT‘:ﬂElEE as legal
tt:u.ii-:r and neither has it been given any due recognition, Thus, it does not fall under the
ﬁll].‘ll.':lll'E Aot a5 well.™" .

2.2.5 Reserve Bank of India Act, 1934 (RBI Act):

The only manner for inclusion of crypto currency within the sphere of the RBI Act, 1934 is
; ?irmn its serutiny with respect to the definition of derivative. A Cryplo currency fulﬂls the first
pm of the definition, coming under the term instrument and having its value dmved fmm a
qh.arnge m combimation of several factors. But, the factors mentioned in the df:f' |11t1u11 have no
I:neag-mg upon the value of a erypto currency. Its value, ie.. its price goes higher upon, Its
murt.a:,mg demand, along with other factors like its recognition or il being dﬂclﬂr:d illegal
ﬁ]sn affects its value. Thus, if erypto currencies are mterpreted under the category of a
}rarpl:nlr. of like nature, then only the RBI Act, 1934 deem to include them within _:m_sr::_:-_p:

l!}l,ﬂﬂf the definition of a derivative.

i.!l.'ﬁ Foreign Exchange Management Act, 1999 (FEMA):;

Hm: of the Indian statutes interpret or define crypte currencies. Therefore, u:r evaluite the
status of crypto currency, the definition of currency is to be flooked under mnrm by of
Foreign Exchange Management Act, 1999, After a close and eritical unah.r.sm of the: given
definition, it is observed that cryptocurrencies do not fit within any of the instruments in the
] given definition, but it does not exclude the possibility of the same being noti Fed dscurrency
bi:the Reserve Bank. However, unti] that happens, the situation has 1o be viewed from the
fact. that Japan has declared Bitcoin as a legal tender in its country and thus: any gurrency
Other than the Indian one will have to be considered a5 Foreign Currency under the FEMA

and will have to comply with the rules and guidehines set under i,
r i

337 TheIndian Copyright Act, 1957-
C:}rpmclrrr:ncjea can be co-related with The Copyright Act, 1957under the definition of
;‘tnmputer Programme”. According to section 2(ffc) of the Copyright Aet, Iuﬁf o computer

E. |

programme is “a set of instructions expressed in words, codes, schemes or in any other form,

m-:'fuchng a machine readable medium, capable of causing a computer to p:rf-::mn a parnculaf
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ﬁs’ﬁ: or achieve a particular result™. Hﬂncn if cryplocurrencies are annl}zed in g broad

manner, then according 1o the above definition, which includes a get of msm:cqum. expressed
i?h eodes or any form will be sufficient enough o bring cryptocurrencies withini jts purview,
228 Information Technology Act, 2000:
'.l',hr: Intormation Technology Act, 2000 has a term called asymmetric crypto s:.rstcrn within its
iphare Cryptocurrencies functions by the issuance of g private key to each owner and holder
ef# cryptocurrency, Thus, it is mtelligible that cryptovurrencies can be assessed and used as a
part of the IT Act, 2000 under the definition of the expression “Asymmetric Crypto Svstem™,
229 General Clauses Act, 1897;
:itéﬁ:l:iun 3 {36) of the General Clauses Act, 897 defines a movable property as u pmpm‘ty of
| q;n. description, except immovable property,” Also, immovable property hag b:u:u defined
uu;;l-pr section 3{26), i.e. “immovable property shall include land, benefits io anst: out of land,
& and thangs attached to the earth, or permanently fastenad 1o anything auached to the earth.”
Thu,s, a.cryprocurrency fulfils the requirements to fit within the definition uf # computer
programme, but, the same cannot be categorized under the definition of EI'J immaovable
FIGM However, it can easily be included under the definition and be treated as a movable
property within the General Clauses Act, 1897, %
,'[n_,tha case of The Central Warehousing Corporation v. Central Bank of I]'I.-Ijj..a L.t:l.', it was
hu!d that “money can be considered as a movable property under section 3{3&": of General
t,“.lnum Act.” Hence, monecy can be considersd as a movable property and _also.
mj:pmmrrem]. fulfils the requisites of movable property as per section 3 (36) pf the Gr:u:m[
C‘Lgluscs Act, 1897, Thus, upon the usage of mathematical equation, it can be ql;nr]udﬂd that
o eryptocurrency is a form of money. However, no Indian laws explicitly m;ldrqss this | Issue,

1rl.r]:|1¢h leads to ambiguity regarding the legal status of cryptocurrencies, i o

T
'L' -

i
;’1 i RECENT PROSPECTS ON CRYPTOCURRENCY
?'h ¢ Union Government has recently discussed a ban on private cryplocurrencies in a new

l:‘qll__ "Cryptocurrency and Official Digital Currency Bill Regulations, 2021, The New Bill

gléd;csses the challenges of cryptocurrency regulations and proposes a total pn:lh:h:tmn on all
E::E!iate cryptocurrencies, With the amendment o companies Act 2013, the Gwemmmt of
liildla structed that companies have to disclose profit and loss on :ramacuqm involving
F:}I'_nmcunmcy. the amount of holding and details about deposits or advaqge_; from any

LAIR 1974 AP &
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pﬂﬁun trading or investing in erypto currency. The holder of any virtual currencies should

dﬂ:ia.re the number of holdings, details of deposits and advances from any person for the
pmpus-: of trading or investing in cryplocurrency. Today income transfer of any virtual asset
is ‘Eﬂxﬂd at the rate of 30%. In addition 10 1t is suggested that transactions involving
-Er}-l'ptnnurrtncies be subject to 1% tax deduction at source.

fi- 74

4  CONCLUSION

. é‘,‘;.}rpm::urr:ncu 15 catching the new technology wave. Its increasing importance is within the
ii:ﬁl:s to deal with the upcoming era of the digital revolution. Altho ugh there are a variety of

il
Hﬂ involved with this digital currency, still billions of dollars invested in it thanks to IS

E|€|:;'-11':a&l.r:|E:nt transparency, traceability, low tramsaction cost, no pmecssmg I‘Ea:. und slatus
Fmﬁts The current draft of the Cryptocurrency and Regulation of Official Digtlta] Cu:rcng;.r
PﬂL 2021 ("draft Bill™), among other things, sceks to ban all private cr}'p-tu;urr:m:tes in
]ndjn However, it 15 pertinent to know that the whole erux of the cr:,'ptu-curren-:}r ccosystem
[g ﬂ;lat it has decentralized. Many exchanges are managed to remain alive through peer to peer
iln-l:l Crypto 1o crypto trade without the intervention of a middleman. This may mclude explicit
Fgﬂl provisions regarding the sbuse of cryptocurrency mechanisms, Since cryptocurrencies
E‘I:ijplemem:d via the blockchain, their verification methods are also ransparent. However,
lﬂ% also faces some challenges related to eryptocurrencies, such as identifying illegal
ﬁapﬂac.‘tlnnﬁ This information remains sensitive in other cryptocurrencies such as Bitcoin,
Fm:rcmi;.r, the number of trades executed over cTYplocurrencies 15 mcmasmg With its
Wﬁ populanity in India, eryptocurrencies ¢an bring many benefits to lndla 1.='.r:|tIE|| a better
Eﬂﬂ environment and regulations. . Indian government should take nacesm:r_-. steps o
Wﬂge such digital currency, which is the way forward for profitable I_msmms and
P-TIJFI.II:H.‘I.-'EHE::.b of the economy

it
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of IP Rights in the areas of food, hospital sector, entertainment, space
sector, and domain names is also presented for the readers,

Much has been discussed at the national and international leve
regarding [P Rights, its challenges, possibilities, monetary benefits,
innovations, licenses, ete, These deliberations are crucial as they pav
the way for policies and legal frameworks that will shape the future o
IP Rights. Through these discourses, it 15 pertinent to evolve some
principles that can show the way forward to TP Rights at the national
and intemational levels. When the recogmition of these rights s
embraced with quality, culture and unigueness, it will brin
development to the nations based on the values of faimess and justice,
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CHANGING RELATION OF IPR AND
COMPETITION LAW: INDMAN PERSPECTIVE

Dir. Srideyvi Krishna®
ABSTRACT

The fenwes releted o Intellectisal Property Rights (IPR) and Competition
low hrve evolved av Pwo seporate gystems of fow. The rele of
competition laow confines itself fo promaote market efficiency and aims
ier prevent moeket distortions, The role of IPR s te promote inrovalions
by pranfing protection fo the rights over inventions. The application of
IPR fo competition maiters is one of the challenging tasks. The
advarcerent of rechnology has Brougly sigrificant vise in the mumber
af cases of abiese of monopoly by stakehalder s vights which has today
called for in depth research fo understand the inferplay between the
these fwa sysiem of taw, The Competition Ao, 2002 provided that anri-
contperitive agreenents are not applicable 1o ggreesents executed by a
person fo resieain any nfringement or Impose recmenaile condltions
Jfor provecting the rights of person in IPR. Bt this does not fake info
conxideraifon  the  defence n abuse of dominance ocaves. The
Competition Law {Amendmeni) Aet 2023 has not provided any such
provision for encouraging  exclusivity in creations in apite of
recommendaiions made by the Competitton Low review Commlites.
Thix paper analyses the interplay between competition low and IPR. In

* Assistant Professor, Vidvavardiska Law College, Mysurs, Kamnamaks
! Section H{5K1)
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the light of present amendmens, the paper also  divcusses  the
recommendations of competition law  review  commnifiee wiich i
necessary to extend the 1PR boundaries in Competition Law.

Keywords; PR, Competition Linw, Domingnt Pogifioe,  Anb-
CORMTivE gErecmens

INTRODUCTION

The lwws of Intellectual Property Rights and Competition faw are
perceived s two distinet subjects, which are in opposition to each
other. While the objective of IPR is to protect the inventor™s rights over
their crestions, the objective of competilion law is 10 maintain market
condition by prohibiting anti- competitive practices and abuse of
dominant position. The competition law offers better market access to
society, which goes against the exclusivity granted o inventors by the
IPR law, while the IPR legislation attempts to peatect and compensate
the innovator.’

The IPR law amnd the competition lnw are now being confirmed with
onee another through legislation and judicial rulings, despite the fact that
this contradiction is raptorial in nature. PR laws have been changed
from defending individual inventors to promoting new ideas. As @
result, the IPR legslation i now considered & supporting element of

competition law policy
OBRJECTIVES OF IPR AND COMPETITION LAW

The main aim of granting licences in PR is to encourage competition
among  prospective  mnovators  while  simultaneously  restnictmg
competition in various ways. After a specified period, the rights revert
to the public domain, effoctively ending the competition. The primary
aim of competition law is to prevent abusive market practices, stimulate
and encourage market competition, and ensure that customers receive
high-quality goods and services al a reasonable price. The main aim of

LR0CM Cowp. w. Xevor Covp.; 645 F2d 1193 (24 Cir, 1981

Phe E hinging Scenano of Inbellecdual Propeity Raghis and the Way Forward 149

PR is to encourage innovation by providing appropriate incentives.
This goal 15 met by granting invemtors eaclusive nghts to their
inventions for a set peried of time, allowing them 1o recoup ther R&LD
investments,”

The pretentions: of Competition Law are to promote efficiency,
economic growih, and consumer welfare. To achieve them, competition
law limits, 1o some extent, private property ights for the benefit of the
commaunity. Competition is thought to be advantageous 1o the economy
because it fosters innovation and increases competiliveness,

Therefore, we can say that IPR is about individual rights that give
manopaly only 1o the owner of the invented product in order to protect
his invention from commercial exploitation, whereas Commercial Law
protects the interests of the market and the broader community, rather
than an individunl, by limiting private rights thal may hamper the
commumity’s good mnd therefore encourages markel competitiveness.

Despite the fact that they are utterly opposed, their ultimale aim is
consumer welfare.

THE CHANGING SCENARIO OF IPR AND COMPETITION
LAW

The aim of IPR and competition law appears to be at odds. They appear
v be meompatible, with several disagreements and  abrasion
unavoidable. Whereas disagreements may be a pant of the difference
between PR and competition law, where they may contradict in any
case, the fact 15 thi they also work in tandem, The goals of IPR and
Competition law is aligned with their ullimate poal ie., 0 protect the
consumer’s rights and interest by facilitating marketl innovation.

IPRs give innovators and producers monopoly rights to be zatisfactarily
reimbursed for their innovation, research and development costs,

! hitpiunclad.org‘meetingsensessional documents/ciclpd36_en pdf sccessed on
12 A 2002,
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competition law protects the rights of whole community by limiting
private rights, including these pranted by 1PRs, 10 ensure that ihe
mitkel & free of anti-competitive  behaviour, resulting in - more
innovation and better products for the consumer. This is how the IPRs
and competition law serve W improve consumer welfare by facilitating
innovation. This objective of enabling innovation neccssitates o
balancing act ol competition law to see that IPRs are not exploited and
abused whale sull allowing enough reom and incentives for a vibrant
market for innovation and creativity.

Section3 of the Competition Act 2002 provides that no enterprise or
agsocintion has the nght to enter into any anti-competitive agreements,
under Section 3(5) of the Competition Act, 2002; an PR holder is
protected even if he may enter info an anti-competitive agreement
provided that he acts within the boundaries of his [PR rights.*The
Competition Commission of India has stated the practices that would
be in contravention to Section 3 of the Act These include patent
pooling, tie-in armaignment, price fixing and rovalty payment.

In the case of Shamsher Kataria V Honda Siel Cars Lid® The CCl dealt
with the IPR excmption under Section 3{5) where in the original
equipment manufacturer entered  info  agreement  with  original
equipment suppliers for the procurement of some components. Th
desigms, technical specifications, tools ete. were pgiven by
manufaciurers and the agreement prohibited the suppliers to trade i)
outside market with third parties or afiermarkets without the consel 8
the manufscturers. The manufacterer’s contention was that
agreement fiell within the ambit of reasonable condition under Section
{5). The CCI held that if any exemption is claimed wnder this Section,
the pre-requisite is that the rights in question have to be confiémred by

4 Imesgovernmental Groap of Experts on Competition Law and Polley, Afteenth
sesgion, UNCTAD  hitpesfunctad ong/meetingfintergovernmental -group-experts-
cimpetition-law-and-policy-filleenth-session

* Case No, 032011 Dnte: 25082014

-
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the mentioned PR stwus, The manufacturers have failed to subimit
relevant documents to prove that they hod [PR nghts in India confierred
by statues mentioned under § 3(5) (1) and thus could not claim
profection.

Section 4 of the Indian Competition Act, 2002, deals with abuse of
dominant position, and it only prohibits abuse, not the mere existence
of a dominant position. What is important to note here is that no
exception has been made for IPRs under this Section, it 15 because [PRs
o not confer dominant position in the market, and even if they do, this
Section does not prohibil the mere existence of dominant position, but
only the abuse of dominent position,

Section 4(2) of the Indian Competition Act, 2002, that treats enterprise
action of abuse and applies similarly to IPR holders, Section (3} of the
Indian Competition Act, 2002 prohibits anti-competitive practices, but
this prohibition docs not limit any person’s right w0 restrain any
infringement of, or to impose reasonable conditions necessary [or
protecting any of his nghts conferred by PR laws such as the
Copyright Act, 1956, the Patents Act, 1970, the Geographical
Indications of Goods (Registration and Protection) Act, 1999 (48 of
1999, and the Designs Act, 2000,

Even under Copyright Laws the CCl in HT Media Lid v Super
Cassetes Industries” Lid has held that exclusive nghts that a copyright
owner has, ie. right o perform and communicate histher work to the
public, to make adaplations etc. may constitute different market
individually.

In the case of Emtertainment Network Lid b Super Cassettes Industries
Ltd.” the relationship between IPR and Competition law was discussed,
The CCI held that the owner of copyripht exercises freedom of
monopoly, but with unreasonable terms, it would amount to refusal.

¥ Case No, 4072011
TCM no.9370-72F M1 |

Vidya Ms';.n'nﬁm
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The refusal of license in this case was said to be anti-competitive,

The conflict between competition policy and the regime of intellectual
property rights has been most contentious even in the context of patent
kaws, The techniques used to achicve their respective poals give rise 10
the inter relationship between competition policy and patest law. Om
one side, competition policy requires that no unreasonable restrictions
e eompetition exist; on the other hand, patent laws reward the inventor
with o lemporary menopoly that protects him from conpetitive
exploitation of his patented article,

IFR. protection is a boon for encouraging innovation, which benefits
consumers by allowing for the development of new and improved
goods and services, as well as promoting economic growth, It grants
the imventors the right to legitimately prevent others from
commercialising innovative products and sccess the processes hased on
thut new knowledge for a limited time. This means that e law
provides inventors or 1PR holders with a temporary monopoly 1o
recover cosls incurred during the nesearch and innovation process,
Through this, they eom just and reasonnble profits, giving them an
incentive o innovate. The Competition law, on the other hand, is
important in closing market gaps, disciplining anti-competitive
practices;, prevent monopoly abuse, inducing optimal resource
allocation, and benefiting consumers with fair prices, a wider selection,
and higher quality. Through this, it ensures that the dominant power
associated with IPRs is not overcomplicated, levernged, or extended to
the detriment of competition. The competition law secks 1o protect
competition and the competitive process in tum encourages innovators
o be the first in the market with @ new product or service ot a price and
quality that consumers wani, it also focuses on the importance of
stimulating innovation as eompetitive inputz, and thus works to
improve consumer welfare,

Though the differcnces exist in the two regimes, they tend to coexist on
vanous grounds where both disciplines prevail by limiting each other’s
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rights, The relationship between these two arcas of law s witdely
anticipated in many seciors of the economy like the pharmaceutical
sectar, where there is a lack of consumer knowledge and which gives
rise 1o the problem of Pay for delay/Reverse delay sculements.
discrimination i paticnl assistance programmes, ever-greening of
patemis and for which the concept of *Compulsery Licensing' was
addressed W draw the balance between intelleciual property rights and
competition law to enable the owners of intellectual property rights nol
b abuse their privileges and stifle market competition by abusing their
dominant position.

THE AMENDMENT TO COMPETITION ACT

The Competition Law Review Committee which submitted iis report on
July 2019 stressed upon the reforms in the regime of competition law.
The Draft Competition {Amendment) Bill, 2020* proposed numerous
notable amendments o the Competition Act, 2002, two of which are
very imporiant, One is the expansion of Seetion 3(4) application and
the extension of the IPR Safe Harbour to cases involving dominant
positions.

The Competition Commission of India or the Courts can apply the
provision addressing  anti-competitive  practise under numerous
crcumstances, as set forth in Section 3(4) of the Competition Act,
202 In order to widen the application of anti-competitive aEreemenls
that do not fit into any of the other categorics stated in Section 34y of
the Competition Act, 2002, the Competition (Amendment) Bill, 2020
wanted to incorporate the term “any other agreement,”

As noted above, the IPR Safe Harbour provision is currently used in
India for sitations involving anti-competitive activities, In order 1o
widen the IPR Safe Harbour w IPR holders in respoct b0 the
competition faw even in sinmtions of dominant position, the Bill

* Repont of the Competition Law Review Committee, Minisiry of Corporage
Affairs, Government of Endia (July 20149y
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wanted to add Section 4A 10 the Competition Act, 2002, By guarding
them from legal problems when they exercise their lawful intellectual
property rights, the holders in a good Faith and just manner, this new
provision is made 1o strengthen the protection of the rights of the IPR
holders. Though its application was only limited 1o amticompetitive
trade agreemenis, Section 3(5) of the Competition Act, 2005 does not
grant the [PR Safe Harbour to IPR holders in circumstances of
dominsnt power. According to the Competition Commitice, IPR
owners should alse receive protection in situations involving misuse of
a dominant position, subject to acceptable limits and restrictions. It was
thought that even if IPR holdérs were protected against mnti-
competitive acts, there was no justification for not also offering the IPR
Safe Harbour in situations involving the misuse of dominant position.
In place of the Committee’s recommendations, Section 4A of the
Competition {Amendment) Bill, 2020 stated that IPR. holders also be
eovered by the IPR Safe Harbour in siteations of abuse of domingnt
position.* Referring to the international legal regime on dominanil
position and IPR. protection, the European Court of Justice in the case
of Parke Davis & Co v Probel"*stated that while granting of a patent 1o
an inventor it is not an unfuir business activity. The improper use of
patent can result in the exploitation of the efficient operation of the
mirkets as 3 whole, The court said IPR. are legitimate factor to take into
account in situations involving dominant position. Even in Radio
Telefis Eireann and Independent Television Publications Lrd. v
Commission of the European Commeniries,') that in some exceptional
situations, the owners of intellectual property rights may use their rights
in & way that results in an abuse of dominant position, Even the US
court in in the case of Data General Corporation v. Grumman Systems

* Drafl Competition {Amendment) Bill, 2020

29 February 198,
N ECLEEUSC: 199508
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Suppows Corporation Yon the grounds that the opposite party hatl a
vatlid copynight om the subject matter, and as o result, the count pranted
an [FR holder, Safe Harbour in connection with a case mvolving
dominance of posifion. According 1o the concept stated in the Magil]
case,'" the owner of an inteliectual property right shall be considered to
have abused his dominant position it any one of the following four
CIFCUMELANCES cxisls:

a)  The absence of a suitable replacement ttem,

b} The creation of new products was hampered by the refusal 1o
provide infommation.,

¢} argection without 2 valid justification and/or

d)  Avoiding competition in a different market and taking advantage
of & secondary market hike this.

But in Microsefi Corp. v Comsmission’™ it was determined that
additional criteria may also be pertinent for the application of the
extraordinary circumstances doctrine and thal the lst of reasons
presented in the Magill case is not comprehensive. Thus, the seope of
the doctrine of exceptional cireumstances has thus been broadened by
the Microsoft ease ruling and is now applied by the couns depenling
on the specific facts and circumstances of each und every case. In fact,
the Committee had proposed to resort 1o the rule of reason that is based
on appratsal of the evidence of cach case, in recognition of the fact that
cases relating o the intersection of IPR and competition law may
highly be based on the circumstances of the situation. Thus, Section
19(4)Km) of the Competition Act, 2002, that grants the Commission the
authority 1o consider any relevant factors for the purpose of identifying
the sbuse of dominant position, may be referred to and relied wpon if

2951 F. Supp. 185 (D), Mass. 199])
" Eurepean Court Reparts 1995 10074

14 Microsoft Corp. v Commission of the Ewropeon Commmities, ECLE: FU- T
2007289,
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this dsctrine is applied by the Commission or the Courts in India while
dealing with cases related 10 Section 4A.

CONCLUSION

The Ministry has amicably resolved the dilemma that the (PR rights are
& relevant consideration at the time of making decisions in connection
to misuse of dominant power with the intreduction of Section 4A in the
Competition Bill. Carrently, under the amended Act, a party can take
the defence w0 protect its IPR in o reasonable manner; certain
agreements were entered inlo, although they might have anti-
competitive eflect, like vertieal restraint provisions under section 3(5).
The CLRC had recommended that a similar defence may be allowed
with Tespect 1o abuse of dominance. The SCF endorsed this view 1o
avoid any uncertainty and promote innovation. However, the 2023 Bill
misses ot on this safe harbowr provision.

A CONCEPTUAL OVERVIEW OF
INTELLECTUAL PROPERTY AND
TRADITIONAL KNOWLEDGE IN INDIA

Dir. Shrinivass Prasad B.*

ABSTRACT

Intellectual Property Rights is a term that ravely requires explanation
irt mueadern times. The phrase fmtellectual Property expresses the notion
that ity swhject matter iv the vexult of the imtellect or mind I serves as
both a deferrent and an incemtive for creators, whose work migly
atherwive be freely exploited by others. In relation o the Traditional
Knowledpe It incorporates development from owe gemeration fo the
next, phvsical and intangible knowledee, and botk povestiol and real
innovetions of valne. Traditional knowledge forms the basis of cudral
heritage. Due to ity grear biodiversity and nasural riches, India has o
wealth of traditional knowledge regarding the qualities and wses of
various biological resources, Traditional knowledge and Intellectal
Froperty Rights (IFR). botk are supplementary and complementary to
each other. The aim of traditional knowledge is to promote community
inferest and proteci indigenous rights against bie-piracy and bio-
prospecting. On the other hand, IPR guaraniees monapoly of a product
or service fo an organization and empowsrs i fo profit from it With
this background this article studies the present Indian [PR system to

" Assistant Professor, Vaikunta Baliga College of Law, Udupi, Kamataka.
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Conclasion
Wiomen's representation -n goverriment his been deberiornting for millesinia, and it is curresif

ACCESS OF EDUCATION AND GENDER

amn &l l-time low, mecessitating prompt acticm “from recognized political parties 16 e thet wa T"._.’
receive o minimum agresd-upon represenintion (n #ote nssemblies.® This & eapacially tnae in EQUA LI A STUDY - e
nl'rl'ftmhm sifuntion we've created. As a result, women are undemepresented in Indian polit
particufarly at the highess levels of goverrmment. Hewever, if there are mare Seemale polithians o Dr Prukrathi A B
women exerciging their demceratic rights in India, the country's palitical performance muy imnie 4
Bafsanont T.H. Chanmnink
I 2000 India Women In Culturs, Biginess and Travel, Petaluma: Warld Trads Press, i S, _ -
2. Aroen, A., 1991, The womee skite in Indsa. London: Ssngam, e ud
3. Baker, K 2017, Seeking Politics of Liberntion. Women in Higher Education, 27(1), pp. M
{8
4. Calman, L., 198%. Women and Movement Politics in India. Asian Survey, 29(10), pp.9
54 hetract
5. Devaish, N. (.., & Keerthirsi. (2021). E-Governance in India: Chullenges and Feminism i1 mof sboul making women sirovg hicaute women ore alreody strem 8 b abeey chamging e

CirangeBooks Phlicstion.
Galligan, Y., Ward, E. and Wilford, E_, 1999, Comesting palitics. Boulder, 0O: Westvi
Presa
{woth, A. and Daanchl, C., 1992, Women in Higher Eduzation:, Women &amp; Palit
12{1}), pp.53-71.
Jeffrey, R, 2016, Politics, Women and Well-Being. Loodon: Palgrave Macmillan Limited
Kapoar, M. and Rawi, 5., 20013, Why so Few Women in Palitics? Evidence from fnd
SSEN Electronde Jouemal,

. Keerthiraj, (2019), Isms in Politics: Political Ideologies Ruling the World, Evinces
Publishing.

. Kaur, B, 2018, VIOLEMCE AGAINST WOMEM: PATRIARCHY AND

POLITHCS. Enternational Journal of Advanced Ressarch, 6(5), pp. 1 16=119,

Pillett, K., 2006, Sexanl politics. Mew York: Columbia University Pross.

Rowe-Finkbeiner, K., 2004, The F-aord Emeryville, Calif: Seal Press,

Smangp, H, and Sinha, K., 1991, Woemen i public sdministratbon in [sdia. Jowmal

Women, Politics &amp; Policy, 11{4), pp.13-30.

Waring, M., 1983, Wemen politics and power. Wellngion:; Unwin,

Women in Higher Edscation, 2014, REWESWATCH: Gendered Poditics @ Work and

Z3(3), pp. 35

Wishai, Y., 1997, Between the flag and the banmer. Albany: State University of Mew Yo

Press
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ey e world peroefeer thal irengnk witk socerr of education. fn 200 ], e afapariy s acoeds fo edwsilon

feeen pawders wan most visibe dn India's chilfhood Reevacy rotes — S756 o hays were Harate while omly
B 594w piels could read amd write, Seatisiics show piar around [0M more giels were enrolled in secondary

ol d frcfier by 008 wrven compraced fo 200 1. Bhile rhis i 2 sipadficant decreare, dere 't il a fong way o

o i evmerieg that ginly bave the same accesr bo qualify sdeaiion @ boys Eiqunlity gnd equity Iy edveavien

Areeth relded 1o the democrarie development off socieny, where the propoid of edusarion [ fe produce
wdrcipe makers with the coprouily fo sacke the meont prof@ioble we o the aegasieed Inosledige. Adocoraing fo
fniind Natdams Childein Fusd [UNICEF), povery and fecal exliweal prociices ploy o role in grder

paality In education dough fedla Amother abilscle do edueatleg giris ir the fock of bygiens in schoo
e comniry. dveording o Dmited Morons Ohlldren Fund (UMICEF), poverfy and lepal ewlweal
¢ e a1 Fole in gender fmagualite insduearion teouphout Indla. Amoter obsiacli o edecaring gins i

lack of Iygiene in schools across 1he cowary, The NPE empivrizes vial wirlaer meh a1 equaliey befween

1 gnd wevnen, eradioating social Mlr and digrading praciioes, swail fawily prasices, efe. The MPE ond
am of aetian highight the need fo improve the poclal rritinnn’ and heallh pisus of the glel i alrm

& st AgTied SUREOrT Tervicey

nirsduction
Eqaslity to the education iz directly related to the democratic development of this socsety, where

purpose to education ks to produce keowledge makers with the capacity w make il mos
itable use of the acquired knowledge. According to United Nations Children Fund (UMICEF),
erty and local culiursl practices play @ role 0 gender inequalsty in education througho uf Indsa
o abatnsle to educating girls is the lack of bygiens i scheals seross the coundry. According to
mied Matioes Children Fund (UNICEF), poverty and local eultuml practices play & mole in gedes

inequality in education threughout Indis, Apother ehacls to edacating girks is the lack of hygiene
In sedusols gcross the coundry,

Gender Equality

The concept of Gender equality is when people of all genders have equal rights, responsibilitiss

and apportunities. Through Gender equality prevenis violence against womon and girls, Ic's essential

for ecomomin prosperity. Sockties that valee women and men as equal an gafer aeed healthser.

Page | l,
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Mult-Discipiinary Motions 5o Buti-Ddsclinary Netfonol Seminoe
Giender cqualiy & & right. Everyons benefits from gender equality, A "peader-oqual society” i
society in which both men and wosen shall be given equal opportanities 1o participats yoluntarily
activities at all levels a5 squal pamners snd shall be able o enjoy educational, political, economj
sncial angd culbeal benefits and to mke responsdbalities equally,

Law and Gender Equality in Emsure Access to Edweation i
“The geades equality goals are to elinminate gender discrimination, 4o ereste aqual opportunities
for men and women In sccio-eccnpiaie dewabopment and human resources development so reach
pestanstial equality hetween men and women, and 0o establish and enhanie couperstion wnd misua!
Essanee hetween mem and wolsn
Access af Edscation
Educsiion in India & the joint respossibility of the central and state governments, @
educational rights of ediscation ars provided for withis the Constitution. Forther commitments so
utalversalization of sdisstion as well as the bsgsl, administrative and financial frameworks for
governmeni-fimsded education siruchares are found intwa primary sources, Right to Edwcation A
of 2009 was designed to provide rfight to free, quality. schood education to all up 1o six o fouris
yeors of children in India. This erficle exunines the influence of RTE on the expassion of priva
tusoring. It finds that the Act led to o significant Increase the number private tultion cestres
necessarnily help the reletively well -off students wh can afford them, therehy counterncting ihe g
of equirahle access to schosalimg

Suggestion
I. First, there is a need o understand the forces (both push and pall} thet shape female scoess

in education, especially In the conbext of the recent rapid structural trasafor mation of Indian
fAi .

T 5,,:::,}'1 the edecaion bndscape b5 also chanping within  this beoader, social
transfoemationds better uncerstending of these changes would help identify rew spaces and
langusge (0 promods greater gender equality.

3. Third, the lmpect of cumet stmiegies seeds to be monkored ond assessed io ensure that
current expendilures (which are large) are actually trangliting into change or that, where
mecegsary, they con be more effectively stnickared

Therefore, in addition bo cheddng whether existing resources reach their indended rocipicnts,

an Bere is 0 broader question about the valee of incentive schemes in terms of thelr acual Impacts an
developmental promises cannot be fulfilled unlesa gender inequality is addressed. Schooling i demand and paticipation. A sumber of challenging questions are need 1o ask sndthe research
girls, especially completing a high quality secondsry education, is now celebruted by exports as th tudies are required lo focus on these questioes to support impravements (o gender squity across
magic sohsion 10 combat many of the most profound challenges to human development, wi Inidiin,

innumerable social and economic benefits to societhes and nations. The argument, bowever, il

based on efficiency rather than an rights, taking a decidedly instrumental approsch and describi Conclusion

the effects of girls" education on the country’s progress, on economic and secial development, The inifial analysis reveals thal there has been considernble improvement in participation of girls

matermal moriality, and on i education of their chil dren. during the posi-Independence perlod yet, it contimies o be befow 50 both at primary and upper
"Elh::ulinn.upu:illly for girls living in poverty in countries like Indin, is an extremely compld nrimary levels of school edscation. In addition to improvemenis in the eprolment of girls, a

undertaking: it requires a multi-perspective approach 1o be understood and nddressed effectively. imulianeous decline n dropout rates has sbo contributed ta the overnll increase in school
we wani education o miligsie the hamm caised o the girl by nexus of poverty, violence, chifl iz 'l:-I']:I'Il'kln Laveral gupa contitos to exist im research on gender and education i India
labour, excly mamrisge, abise within and outside famliss, end luck of care snd nisrition, then
eoed 1o look clossly ot the mportant peespectives of those who are most effected by the Beues ar
problems of girls themselves, their parents and their teachers, As we get closer i dadly lves,
bester understand complex concepts of power, hegemony, difference, and equality. Large, compl
sacil problems are played out in this mundaneness of daily life. While the mncro perspectiy
provides wseful information, locating problems and soligions in significant social and sconng
structures alse showing the magaiteds of te problem, such disoussions are isdequate. Girls' |iy
and voices get bost when rescarch and arguments centre on enrolment, dropout, completivn,
achevement mies, even theygh the discussions are supposedly aboat them ™

Izzues amd Challenges
Girls" edicalion fsces a sence of urgency globally and in Indiz, The world realizes (bat

L
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Role Of ADR’y to- Resolved, the Industrial
Disputey
Dr. Prakruthi A R*
Pruthvi Bhat**
n changing Mafions where olmiost, everyone chooses for lowsull fo rescive ther
disputes. there & extreme burdaning of cases on couwrts, which has ullimoteky
led to disoppomntment among people regarding the existing situation of udicial
system and its ability to dishibute foirness. This opinion & strongly based on the
populor soving of. “Justice delayed s justice denled”. However, the blome for the
bocklogged cases in these developing counties cannol be qualified o the
Couwrts & rigid judicial systern along, The main reason behind the delayed justice is
e non-imglementation iof
conciliofion  processes  before
lowsull. I i agoinst the flow hat
e mechanisms of allemative
dispute  resolufion  are  being
infroduced in these counires
which i very essenfiad for the
smoath funclioning of the judicial
sysfermn. These ADR mechanisrms,
whichh  hava been working
effectively in providing o cordial
ond spaady soiutlon Tor Bsues in
developed aconomigs, are being
suitonly  amended occondingly
and opplied n order fo
strengthen the judicial systam of the developing countries,
CONCEPT OF ADRs AND INDUSTRIAL DISPUTE
The 322nd Report of the Low Commission of India stoted that the
Constitution has guarontead access to justice for all, primarily through Arficle 394,
which states thal everyona must have on eguol opportunity of getting justice and
Thet st not be deprived of fo ony citizen by recson of economic or other sort of
incopacities. In o developing counfry ke India, o many peophe still ve in
poverty. When ther rights gel viclated, they do not have the money to face a
long procedurs in the Court, They do not have the money to afford a lawyer,
Thay do not know the legol system and procedures. Tharefore, they think that the
cowt systemn B an inconvenience for them, These kinds of inefficiencies are
shared regsons among many countries, becouse of this recson ADR is being
discoverad. The cours also have too mony pending cases and these cases keep
going on for many years which ks o incredible burden te the cours. so thot the
legal system adopled the concept of ADR.
Concepl ol industrial dispute
Generally indusirial dispute means conflict between porties in industricl
establishments, Dictionory meoning of ‘dispute’ s 'disagreement’, 'mutucl
antagonism o5 of ideas, interests efc,' 5o, industiol dbspute s
disagreement/mutual resentment as of ideas, inferests efc. between parfies In
industry, In industrial setting parties are always workers and management. In fhe
process of working, workens express their need. expeactation, desire for fulfilment
and safisfoction, They wont more money ie. otfractive waoges. allowonces,
monelary moantive which the monogement may not be ready to poy. Workers
gemand of better fringe benefits, health benefits but monogement may provide
less than that of their requirement. They want recognition. stotus. power,
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ogvancamant, higher quadty of wark life but maonogement may e urwilling fo
give. Undar such sifuation. it monagement fallure fo fuifiment of demaond of the
winkers a slate of dsagresmeant/muleal anlagonism batwean workers ond
maonoagement develops which gives birth to industiol confiict, 50, indusincl
cispute is 0 generol concept, ond this confict gets the shope of industial dispube
ir & spacifle dimensional situotion.

MEED FOR ALTERNATIVE DISPUTE RESOLUTION SYSTEM

1. In the case of arbifrafion, the parties con choice whaot procedural ond
domestic rules will be applied to their dispute.

2. Attormeys and sidlled witnesses are very expensive, Suing O case can easily
cost hundreds and thousands of upees, ADR offers fo resolve the cose
ropich without much delay and Incurs kess expenscs.

3. ADR dllows the padies to work fogether with o importial orbifrotor o
mediator so that the dispute con resgived speeadily and the fransacting
parfies are satisfied by the conclusion,

4. ADR process can be inifioled at aony fime, whenever disputing parly tokes
cption o ADE,

5. ADR progroms are not rigid. they are flexible in nature.

6. ADR con be used fo reduce the gravity of contentious ssues between the
parties.

7. For amicable setfiement of dsputes

8. 3Speedy disposal of fricl

7. Economical settiement of disputes

10. Tirme saving monogement

11. Legal recognition

12. Advent of mulfinationol corporation

INDUSTRIAL DISPUTE THOUGH ADRs

The industricl Dispute Act. 1947 come inho exsstence in Apdl 1947 . If wos pottad
fo maoke provisions for investigations ond satfiement of indusirial dispute and to
ensure reqsonable woges ond other safegoards to the workers. According fo the
section 2{k) of this act , the indusiicd disputes means any dispute or difference
betasen emplovers and amplovee or between workmaon or employer of
between workman or workman . which is connected with the employment or
non-amployment or with the condition of labour , or of any person. There are
mainly two type of industial disputes Interast disputes Right disputes. Interast
disputes relate to determinction of new woge level ond other matter of
employment, Wheraas right disputas ralate to the rules mode for the workers and
they have not been treated in occordance with that the provision of the act
There are various major indusirial dispute setiement machinery which are as
follow: -

1. Conciliction

2. Courf of inguiry

3. Yoluntary arbitration

4, Compulbsory arbitralion [ odudication]

CONCILIATION

Conciliation is one of the non-binding procedure where o impartial third party
known s conciliotor . ossist the porfies 1o a dispute in reaching o mutuclly
ogread satflament of dispute,

CONCILIATION OFFICER

As per the Section 4 of the Industial Disputes Act, 1947 the opproprhate
Govemment may oppoint one or more conciiation officers. A conciiation officer
may be appointed for a specified area or for specified industies in a specified
orea or lof one of more specified indusfries and either permanently or for a
limited period. Under Section 21 of the Indion Penal Code (IPC) a Concliation
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officer shall be deemed to be a publc servant, The Conciliation officer is

empoweared to éxercise all guaskjudicial powers of o Civil Courdt under the Civil

Procedure Code, 1908, (CPC). He B or hos been o Deputy Chief Labour

Commissioner (Cenfral) or Joint Commissionar of the State Lobour Depariment,

having o degree in low and ol least seven yeors’ expenence in the labour

departiment including three yeors of experence as Conciliation Officer.

Powers of Conclliofion Officer

The Powers. ond Procedure s explained under in Section 11 of the Industrial

Dispute Act, 1547,

i. Concligtion Officer for the purpose of Inguiing Into an  existing
apprehended Industriol Dispute s empowerad, ofter giving the notice to
aenfer the premises occupied by the Indusirial estoblishment,

i, Concéiaglion Officer s oo empowered to coll for aond inspect any

docurment which he moy consider relevant to the dispute.

il. Conciliotion Officer enjoys the same powers as are available fo the civi
Courfs in respect of compeling the parties, to appear and praduce the
enfire redevant document.

iv, All Conciiotion Officers are Publc Servanis within the meoning of S=ction
21 of the Indian Panal Code,
Duties of Conclllation officer
The gufies of the Concliiotion Officers are prescribed under Seclion 12 of the

Industrial Dispute Act 1 947 which are as follows -

i Where any industrial dispute exists or s apprehended, the conciiotion
officer may, or where the dispute ralates 1o a public utiity service cnd
notice under section 22 hos been given, shall hold conciliation
procesdings in the prescribed monmer.

Tha conciliation officer shol, for the pupose of bringing obout o

setflement of the dispute without debay nvestigate the dispute and all

rmatiers affecting the ments and right setilement thereof ond may do all
such fhings o he thinks fit for the purpose of inducing the parties 1o come
to o fair ond amicaoble selflemeant of e dEpule.

It o settiement of the dispute or of any of the matters in dispute is arrivad

at In the course of the conciliotion proceedings the conciliction officer

sholl send o reporn thereof fo the appropriate Govemment or an officer

guthorzed in this behalf by the appropriaote Government fogether with o

memorandurm of the sattlameant signed by the parties to the dispule.

iv, I no such setement & orived ot the conciliation officer shall, a5 soon as
proclicoble ofter the close of the investigation, send o the approprate
Govermnment a full repord sefting forth the steps faken by him for
ascertaining the facts ond crcumstances relaling 1o the dispute and for
bringing obout a settlement thereof, together with o full stotement of such
focts ond circumstances, and the recsons on accouni of which, in his
opinion, o setlement could not be arived af.

V. if, on a consideration of the report refered to in sub-section (4], the
appropriote Govemment s sofished that there is o case far refarence fo g
Boord, Labour Courd, Trbunal or Nofional Tibunol i moy moke such
referance, Where the oppropiate Government does ol make such a
reference it sholl record and communicate o the porties concernad ils
reasons therefior,

vi. A report under this section sholl be submitted within fourdesn days of the
commencement of the conclliofion proceedings or within such shorfer
period o may be fed by the oppropricte Government, Provided that,
subject o the opproval of the conciliolion officer. the fime for the

m
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submission of the report moy be extended by such period as may be
ogreed upon in wiiting by all the parfies to the dispute.,
BOARD OF CONCILIATION
The opproprote Governmenl moy a5 occasion arses by natification in tha
Official Gozette constitute o Boord of Conciliotion for promoting the setfiement
of an industral depute.!
Duties of Board of Conciliation?

= The Board is required to invesiigote the report without deloy and to induce
the parties o the dispute, come 1o a fair ond omicable setilemeant.

s | the dspute is settled, the Board has (o send a report-to the Govermment
alang with a memorandum of the sathement signed by the porties. If not
sattled, it has o send o report fo the Government staling the reosons and
recommendaftions for determinafion of the dsputed Proceedings are
inifiated only before o Boord only on o reference by Ihe appropriabe
COMEmIrment,

. When o Boord sends a follure repor, It has also inter alia, to send its
memorandum for determinction of the dispute.

i The boord has to submit ifs report within 2 months instecd of 14
cays in the cose of proceesdings bafora the Conciliation Officer.

VOLUNTARY ARBITRATION = NEED FOR ARBITRAL METHOD
Arbitration In some form has an impartant ploce in most of the govemment
sysiems of lobour dispute seftiement ond is also of fimes wsed voluntarly by
dapufing parties for settling their dispuies, The terms of collective ogreements
may ba provided to deol explicitty with rghts disputes orginating out of the
agreement, 05 B common in the United Stotes aond Conodo, or to deal with
inferast disputes thot are occuming elsewhers,  the parties fo moke a reference fo
the voluntary corbifrotor, Meverdhaless, before o reference may be made to the
arpifrator, four conditions must be meat

1. Industrial disputes must exist or be opprehended:;

2. The agreement mode by the porfies most e inwriling;

3. Under Section 104, the reference must be mode before o dispule has
been refered o o knbour court, tibanal of notional tribunot;

4, The rame of the arbifrator o arbifrators must be specified.

Some essentiols of volundony orbitration are as follows:

¢ Submission of the dispute to the arbifrotor must be volunbany,

o Invesfigation and axamination of witnesses.

o The decision is nol ecasanly binding on the paries.

«  Dispubes arsing out of ogreements babveen the parties.

Voluntary orbifration fakes mainly two forms:

1. Pre-dispute arblirafion: There must be o coniract belween the partfies
belore the dispute arises through an arbifration clause.

Z. Post-dispuie orbivation: There moy not be on orbitrafion Clowse
beforehond, but the paries may enfer into on ogreement after the
dispule arises o resolve the dispute through arbifration.

When is voluntary arbiiration needed

= granting it o stotutory bosis;

= mmaking arbitration deciions or owards legally binding on the disrupting
parties;

1 scrarding to Sechan S of the Industrial Disputes Act, 1947

¥ The duties of the Board of Congiliation are prescribed ender Section 13 of the said A

*There are anly three paints al difference befween the duties of the Board ard the Concibatan Officer,
4 Section 10411} of the Industrial Disputes Act, 1347
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« offering machinery and tadilities for arbitration;
»  providing thot o conciiotor should altempt fo convince the porfies o
submit the dispute fo arbitfrotion if conciliation is unsuccesshul; or
s«  ampowerng the concliator fo orbifrote o dispute with the consent of
both porlies.
CONCLUSION
ADR is one of the fantastic method of obtaining justice os soon o
possible. Reosons for the success of ADR inclede ifs low cost. speed,
axpertise, availability, ability o medale conflicts amicably, lock of
formality, lock of adversaricl, and low cost. Because ADR focuses on
resolving disputes through communication and compromise rather than
fawsuit, it often resulis in positive interachions with customers, Using: ADR,
parties can evade going fo court to settle their differences. Every ruling the
judge makes will only inflame lensions between the bwo sides. This is due 1o
the foct thot ADE methods, aond parficulorly. conciliafion, tend to be
somewhoat infleential, This s becouse ADR is more qctive ond offers
suggestions for how fo resolve the conflict. Therefore, there is no doubt that
AI?R is a simple way to get justice for settling any disagreement that may
arise.
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3.
ROLE OF ENGLISH IN INDIA

Prof. Channaiah T. H.
Vidyavardhaka Law College, Mysuru, Karnataks State

Mr. Justin James
L.L.B.- Ist Year

Vidyavardhaka Law College, Mysuru, Karnataka State

Abstract

_ Indin s a nution where the use of English by the masses has been
increasing by the minute, The usage of English is highly widespread in
almost all parts of Indin not o mention the whole globe itsell. English is
known as the “universal language or lingun franca’. We know tlat the
establishment and usage English language started in lbia after the
arvival of Mritish in the 17th century, The British Colonia] rule
established a system of Life, Education and sdministration- all of which
requared the communication in English.

Introduction

English has been the convenient language in the Indian society as we
all live and thrive in the Cen Z ers where the role of English has been
Mexed even further. It has farfetched reacles and it has a vital role in nll
walks of life. It has been the tide of change in  the society specifically
l_p:.ul:.ilng of Indians who are linguistically based on the Indian Imngusies
like Hindi, Urdu, Kannada, Marathi, Malayalam, Tamil Telugy and the
like. They have exiensively wsed English for the purposes in the
ocoupational, educational, economical s well as the social fields which
fuilitated them to reach out to the musses in u betier way. The fact thu
regional languoges are efficient cannol be inevitbbe vet the role of

English in all these has been irrevocable

In India because of the diversity, the English language has taken
role of being the indispensable |ink bi:ltfﬂﬂ the various p-iut.-w“;'
cultures. Now with the information technology revolution n India they
have been . emerging trend for the written and spoken English
language, this lunguage has penetrated into every nook snd comer of our

. 1}
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nation which helps people 10 communicate and ineract with ench othes
and also look after their busipess. The fexibility of the language has
helped it 1o lace itself along with other languages.

Irrespective of the fact that it was introduced by the B‘ntuh wha
made India a colony for 200 years Mahatma Gandhi in one l:r!'i:.n F.urlnuus
quotes mentioned thus: "1 am ot anti-Briish, 1 am nol anti- Enihlh,ll
am ned anti- any government hut | am anti-truth anti-furmbug and anti-
injustice. ‘*Mahatma Gandhiji was of the yiew that _ﬂmq,h _llm
introduction and emphasis of English in Indin was unfair it was still a
great gift for the people as he knew to what extent English is being used
i the outer world. He had been to London and became an attormey, luter
he went tn south Africa and practiced law, He then returned to Indis nnd
started the Indian independence movement, He emphasizes on ihe fact
that leamning the languages was far more important than anyibinig, .

The famous, vibran snd young Swami ?iwk}:mnd?r !li!-_!-pﬂr:IF ;I“
Chicage started his speech ths “sisters and brothers merica, it fills
my h:g:n...“ This Jed to his acknowledgement in the amacmbly and it
would have been impossible without the English language. These
examples have shown us the importance of the language in the |odian
history.

Dv. S R Radiakrishnan commission on English lungaage ]ea:hlnx.
stuted thus, “Englich is the only means of preventing our isolation from
the world and we will nct unwisely it we allow ourselves io be enveloped
in the folds of the dark curtuin of ignomnce.” This corectly um’
apccurately explains why we as Indians have the need to leam o foreign
Inmgunge.

Among the 3 billion people, almost 457 million people natively speak
English, while a total of 10DO million speak English glohally. In the vast
apean of such 1 universal language, it is traly an advantage for us Indiamns
to krow and lenrn the English language.

We all have prown up in a soclety seven decades post the
mmﬂmtm“mmacﬂﬂmﬂﬂ-i_mlpm
amymore. In the modem era English language jeaching {EI,’I."j.. second
language acquisition (SAC), English llﬂjmﬂﬂ:mm.l:hhﬂlw ﬂtllf!l
{(ELCS) have been the major formats throagh which English language is
heng taught inculeated and uiilized.

Human beings, while leaming any lnguage developed or have o
develop basic skills like listening, speaking, reading and writing the
language. These four hasie skills in the English lnnguage have -:nlralndn
revilution pmong human beings. 1t gocs without doubt that English hos
developed s all into one single global menun!ty. w::hdll!t E:E:;
rreati ave up wie get in see the emerging rends m
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Innguage and lHemture too. Nowada i
v the textbooks, resou
vocabulary and terminologes, competitive ¢xams, and 'nrliI:; THE‘:JH:
Internet itself uses English as the prima facic language. ;
Communicstion plays an important role in the
socrety and
wers t!mllllﬂi ar evolved for the necessity of mmnmﬂmi:fi;nﬁ
present ndian socicty, the English ianguage has such a high significance
||'"I||. H cunnot be avoided from any field of the society. The public
E:::tﬂn;udnm;fmu:;d mhwﬂrimﬂlmm sectors of the society, all nf
, indiscriminately use English . Bughh .
wery vital role in the lives of all IMHEM“ L T

The E
Wi ‘nglish languoage has the following roles in the Indian
& Effective interaction
* Clerical and formal functions of Goveramen
- 1
* Procuring better occupations
" D:wll.'q.:m:rlt of knowledge in science and technology,
. Iqurm-mg or enhuncing individual metwork,
* To sdentify and recognize new cultures,
¢ EchucutionalfAcadensic enhimcament.
::I'ﬁﬂh‘t Interaction
MEroton or communichaibon between two oF mare i
- g h!‘
1|:ru-|.m1 for Ilhr: |i1'\-51'9| in the present=day society. In our 53-;5 II:_::Tt
nieract with a minimum of 2 of 3 persons. This requires proper
knowledge of the usage of language, |.e.. i we do not know the langusge,

then 1t will i i
il be difficult for use to communicate our ideas, opinions &

Not only mn the lives of common people bul also | '

. T m ]

cconomic and socfal scenarios of various people ::1:1: : I:rrl:rl:ﬂﬂl::?:;

necessary. We citizens of lndia having o rich as well as diversity in

latgunges often fnd difficult to interact with peoples of different regions

:::a:: T’f ml::“ re?uhm o another, Englizh linguage has made 1

it can be transformed i

ety s the hridpe linking between the two

Clerical and formal functions of Govermment.

Various dutics and responsibilities of the authoritics are reguired
ll:mgtfmud il h functioning of the povernmem ;I{'wr:n u!:ﬂr
el instructions, laws, documentation, orders ete. are given in
woth regional Innguage as well as the English language. There can be
mmh ces where the autherities may not be from the tegion or the

oritics may nol know o use the regional language, and there, English

ENQIAN LATjiisji B

language facilitates the exchange of the mstructions thus helping in the
sovercign as well as organszational uncthons of the state are carriesd out.

Procuring hetler occupations.

Husmans need to earn money for their survival and lhvehbood. For the
purpose of eaming, individuals must interct and communicute their
mhilities in o betier way so that they cin conduct the occupation of their
choice and in turn produce qualitative and guaniitative goods and
services to the society thus building the national econony. The
knowledge of the English language helps them o procure the best job
and get o feasible income owt of it This indirectly also can help to
eradicate poverty among the society.

Development of knowledge in science and technology.

Gcience and technalogy have been the two majoe trident hearers for
the developmenial enhancement of the soctety in the presemt day.
Without the help of science and technelogy, the modern Indin would stll
have been o long-lasting drearn, Recent developments have helped us
estoblish ourselves is 0 well-furnished global economy with aver 3.75
iritlion-dollar GDP. The knowledge o usc the schence und technology is
such & way has been provided and is still being provided through the
English as well as other lingual mediom. We can carefully observe that
{he English language plays a significant role in the business and trade.

Improving or enhancing individun] network.

Individonl networking plays a vital role among the mesdern
generstions. Individual network is nothing but the seeial intensction of
individuals in the society either in the online or the offting domasn. The
realm of social life hus been afTected by both these domains which tend
10 imberaet with the liuman society in such o way that the social exigence
ig null and void withoot them,

Here too languages, especially English plays a very impartant role.
Two urnmpnphiumwhhﬂhllpnfﬁimmﬂ
information & passed on from one comer 1o the other cormer mstanily.
Having an indwvidual nerwork is very essentinl for the effective survival
in the society as we gnin knowledge regarding the various orourminces
around us and we 100 can create an aworeness amang the citizens,

To identily and recognize new cultures,

A culture is a unique trademark of a particular region or 4 particu kar
linguistic group and is entirely sophisticated 1o itself. India is o land of
various cultres and fraditions which are complex and diverse in npinre
When the question of understanding and realizing the different cultures
come up, we take the help of the English language sa as to analyze and
derive the information on the cultral aspects which are m COMParison
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“& Brief Hist of
to the other cultures. For the purpose of vonveying the deologies the Issue 5 May 2014, l'EB'!"'] 2_2.5[!* 31?3_ I s
English language forms an irreplaceable link between the two. English Language Teaching in  India
Educationnl and Academic enhancement, www, academnia.edu .
: P - tandfonline. com
English lunguage s said eurlier was introduced in India by Lord 1 History of English in India www.tandfonl
'ql Thamas Bentick Macaulay who emphasized on the necessity to learmn the 4. www rescarchgate. net

language for purpose of imparting the education in the society, Although
he had several other goals, this was one of his major nims,

This createsd a wave of protests and led o huge disliking among the
people. However, that educational system has proven to be very effective
and thus hus comtinued 1o influence our nation"s literacy and educational
sector, It has helped to develop the Indian society from the grass root NCIPAL
level where there was no organized system to conduct the educational yinrsdringh HE' egh
and academic activities. rdhaka ualr:;w ‘n ¥

Chther significant and visible roles imclude: ﬁ"" v =

« Giving a feeling of independence to an individual,

= Helping them o improve their affinity towards literary works,
= Helping o create an awareness among the people.

* Improved legal service and legal knowledge.

« Enhanced the standards of education in India to the

International level,

= Ensuring that information reaches to every person residing in

Imdia.
® Enhanomg technological knowledge.
| = Encouraging online business and services,

3 Conelusbon

s Further speaking, we all have seen how the English language has
developed und influenced the Indion society from the time it was
introduced. The role it has played in the formation of the modern EOCEELY
15 50 pivotal that what we see today, the efficient government system, the
Judicial or the legal system and the administrative field, the business and
trade sectors, the education sector, the medical sector and various other
sectors 15 very crucial snd has placed a permanent mark wiich is unique
and also powerful in its own way,
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