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A CRITICAL STUDY ON EMPOWERING
YOUTH AS AGENTS OF PEACE

Shivakumara HS !

* Assistant Professor of Law, Vidyavasdhaka Law College, Mysur

Abstract

Young people are frequently *othered” in discussions about conflict. This is a dangerous practice as youths
can play a very positive role aiding peace building in societics recovering from conflict. They also have
milti-faceted roles. Youths can be heroes as well as victims, saviours and courageous in the midst of erisis,
as well as criminals in the shantytowns and military entreprencurs in the war zones. Yet, as a category, youth
are often approached as a fixed group or demographic cohort, The positioning of vouth in society has a
bearing on their leadership potential and their pessible role in peace building. The tension between young
and old has been one of the key features of inter-generational shifts pertaining to the control over power,
resources and people. For much of human social interaction, the category called *vouth’ has been perceived
as a historically constructed social category, a relational concept, and as a group of actors that is far from
homogenous. A myriad of factors make childhood and youth highly heterogeneous categories in terms of
gender, class, race, ethnicity, political position as well as age. Object of this paper is how youths are playing
a vital role for building of peace, what ar the actions taken by UNO in connection of youth for peace and
bow youth can solve the conflicts and establish peace in the universe,

Key Words: Youth, Security, Peace, UND, Security Council, Development.
INTRODUCTION
Youth are among the first victims of radicalization and conflict. Their participation in the prevention and

resolution of disputes is therefore essential for the building of sustainable peace. As political leaders closest

to & country’s youth, young parliamentarians have a key role in addressing drivers of conflict and contributing
to solutions,

Building on UN Security Council resolution 2250 adopled in 2015, which sets out international
commitments on youth, peace and security, we work with young parliamentarians to help galvanize their
action to prevent violent extremism and contribute to reconciliation and peace building.
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UNESCO's Work on Media and Information:

Indispensable in promoting a culture of peace, tolerance and dialogue among cultures is
a critical understanding of the functions of media, Intermet and other information providers, their
contribution to combating prejudices and cultural stereotypes as well as to dissolving barmers.
Media and information literacy cnables youth and other key stakeholders to acquire this critical
understanding and necessary skills in order to engage and serve as a catalyst for open and well-informed
dialogue, UNESCO is a global leader in promoting MIL, and the Organization’s online training
modules and resources in this field (such as the MIL Curriculum for Teachers, MIL Policy and Strategy
Guidelines, MIL Assessment Framework, and Guidelines for Broadcasters on Promoting User-
Generated Content) will critically contribute to this working proposal.
Global Citizenship Education

To enhance the quality, relevance and delivery of education, UNESCO supports Member States
to integrate Global Citizenship Education (GCED) in their education systems. GCED promotes
not only basic cognitive skills, but also non-cognitive skills that are important to building more
peaceful, just and sustainable societies. It aims at equipping leamers of all ages with those
values, knowledge and skills that instil respect for human rights, social justice, diversity and gender
equality, and that empower learners lo be responsible global citizens. GCED is one of the strategic
areas of work for UNESCO's Education Programme (2014-2017) and one of the three priorities of
the UN Secretary-General’s Global Education First Initiative (GEFI) launched in September 2012,
Moreover, it is proposed as a target of the education goal for the future post-2015 development agenda.

Conclusion

Now a day's youth are playing a very important role in all the activities in the society. A society
development is depends on youth. Even intermational institutions conducted different programmes for
youth participation in peace building. Since 2000, the international community has been strengthening
its commitment to achicve sustainable, comprehensive, and inclusive peace through women's inclusion
and participation. The women, peace, and secunty (WPS) agenda set forth in UN Security Council
resolution 1325 (2000) and seven subsequent resolutions, is evidence of the commitment to achieve
sustainable, peaceful socicties for all by the inclusion and participation of women in all aspects of conflict
and post-conflict peace processes. That commitment has expanded to include young people. Several
NGOs playing a role for improve the youth activities, through different activities people educated in the
entire field. When peoples are educated then we can establish a peace world otherwise it's very difficult
to see a universal peace in the world.
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State Jurisdiction in International
Law: Densities of a Basic Concept

Authored by - Dr. BoreGowda 5.B
& Dr. K.L. Chandrashekhara

Abstract

Each state has iz own territorial furisdiciio

its people. property, elfc. each state sovereign
criminal for its people. It is called territorial

¢ equal. Each state enjovs full freedom in its

within its ferrifories, It can make laws civil (@

jurisdiction. Under international law all sta

territory. It is due i Begs L pd e, intedfigl law protects the law-
abiding nationals of A . i oy AL Eewrone-deers, who go beyond the
municipal law. Else ; ; but also of the entire world

peace, When statd' is not n i o - i it can exercise ils

sovereignty thrallghout its (8ri S ; i intefgarional level It is
the duty af -.R : it af some other
soverelgn siate, S

gw and internal law of a

it i r all IM within The
ﬂm’Ek ] I-'IEE&H mud'r with Gﬂ‘(

stare s fow avud s pmu:‘-edurmﬁr enforcing that lav. They are not concerned with the content nfﬂ
stalte 's except in so far ax it pu .%rb;e:(‘ pjnn.ﬁ:}{u' n{ to prescribe procedures to enforce
ir. Object of this article is to find mr: wito are immune from territorial jurisdiction, whether siate
can exercise ils jurisdiction beyond its territory and the theory of extra territoriality applies to
wihiom.

Key words: State, Junsdiction, Sovereignty, International Law, Temitory.

ﬁm
W



Introduction

A nation or temitory considered as an organized political community under one government.
According 1o Salmond “state is a community of peaple which has been established for some
objectives such ax imternal and external security”. According to Article 1 of Montevideo
Convention 1993, State as a person of international law should possess 5 ingredients, they are:

1. A permanent population

2. A defined Temitory

3. Soversignty

4. A Government

5. A capacity 1o enter inlo relations wilhie
The modem period has witnessed revolutionaf

slales.
hanges in regard functions of state. One of the

(1) Cﬂn
{2) Federal State
(3) Condominium

(4) Vassal

mi rmTE-wEmmbJﬂ AN A o

international Law mnfedmunn mnal persopality, The states forming

2. Federal state: generally a federal state is formed by the merger of two or more sovereign
states. A federal state is an international person under international law. United States of
America, Switzerland and India are good examples of federal states.

3. Condominium: is a territory where two or more states exercise sovereignty. New
" " Hebrides 1s a good example of condominium. England and France had a joint sovereignty
over New Hebrides.

2, pran s
e et



was one of the Peruvian leaders against whom arrest warrant was issued, When this
information received by Hava De La Tome, immediately he sought asylum to State of
Colombia Embassy, situate in Lima capital of Peru. Colombia Government granted asylum on
03-01-1949. When this matter known by State of Peru, it requesting to Colombia Government
to surrender Hava De La Torre because he did lot of rebellion activities against Peru State and
also one of the main rebellion leader but State of Colombia refused to surrender or extradite
him because he is not a criminal but he is a political offender and decided 1o take him to
Colombia.at last this case came to International Court of Justice, it held that the principle of
extradition will not applies 1o Political offender and The State of Colombia can give asylum to
accused in its embassy situated in Lima, it exercise its jurisdiction bevond its temitory

it's called extra territorial jurisdiction.

Junisdiction rr.fm; 1o ‘Ih: power of a state m.;ffml persons, F-Iﬂrﬂ:l‘lf, and circumstances within
an !
it temitory. It may be exercised W legislative, executive, or judicial actions.
i Y - Y . e
[nluualjuulrlﬂw pmﬁcu_l._nrl}r addresses

It is the duty of every state should beha io intemational law but when we saw the
history; it gives lot of gyidence for ional law. When United
Nations was established its plays an important role to control the conduct of states, even
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A Critical Study On Place Of Individuals
In International Law

AUTHORED BY-Dr, Boregowda 5.B.
Assistant Professor
Vidyavardhaka Law College, J!'n'l:.r.q,irut

Introduction

In modern era and especially after 11 World War, the evolutionary development and development
of the universal legal system has begun a substantial growth in the importance of Humanitarian
values in the process of development of International Laws. One of the most vital purposes of the
International community is the safeguard of the ﬁn:d:dmn and dignity of all and to stop any all kinds
of violence. The aim and objectives of th_t: lJmp_:_rsai Declaration of Human Rights (UDHR) and
LN Charter have considered respect I'::ur i"u-m:lment:r ﬂ;lli iluman rights as their priorities which is
reflective under its various provisions and anml:*: and is an essential part of Jus Cogens. The

e S e
protection of both individuals and groups t'ra:-m any kind of violence, guaranteeing their freedom

L

and dignity and it has become one ?fll‘r:r: l?'Sﬁ-:_’.‘l'lllﬁIJ E“Fw.r?sx“r _Ih: international community. The
evolution of individual rights in International Law has been extensive.

Any entity which bears “international personality™ is a subject of international law. Personality is
the capacity to bear rights and duties under international law. Any entity which has no capacity 1o
bear rights and dutics under international law cannot become a subject of intemational law and
therefore termed object of intemational law. Through by numerous conventions several rights are
guaranted to Individuals, Therefore, in modem era individuals are also the subjects of international

law.
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Subjects Of International Law:

The word Intemational Law was used for the first time by Jeremy Bentham in the year of 1780,
According 1o him, international is a body of rules and principles which regulate the relations
among the members of international community. In those period States are only the subjects of
Intemational law,

The word intemational law was defined by the Prof. Oppenheim in 1905. According to him,
International law is the name for the body of customary and conventional rules which are
considered legally binding by the civilized states in their intercourse with each other. According to
him civilized states are only the subjects of International law. But this definition was revised by his
followers Sir Robert Jennings and Arthur Watts in following words,

“International law is the body of rules which are legally binding on states in their intercourse with
cach other. These rules are primarily those which govern the relation of States, but States are not
only subjects of international law. Inlenmtinnagrurgnn:imtiuns, and some extent, also individuals
may be the subjects of rights conferred and dums. |mpﬂsad by international law™.

Further “not only individuals but ﬂlsﬂ' c:rtam tl:mlunal or political units other than States to a
limited extent are directly the subject ufnghmﬂduliw;ﬁ international law. An intemnational
person is one who possesses legal personality Enémmuinnal law, meaning one who is a subject of
international law so as itsell 1o enjoy rights, duties OF POwers eslabﬁshﬁ:l in international law, and,

1w 1 0 T

generally, the capacity to act on the intemational p1am: r:lthcr dlr:ﬂh' or indirectly through another

state, The concept of international person is thus derived from international law. This law is the
body of rules legally binding on stales and sovereign independent states are the principal
international p-:rsms‘t :

States are primarily, but not exclusively, the subjects of international law. To the extent that bodies
other than states directly possess some rights, powers and duties in international law they can be
regarded as subjects of intemational law, possessing international personality. It is a matier for
inguiry in each case whether and if so what rights, powers and duties in intemnational law are
conferred upon any particular body.

States may treat individuals and other persons as endowed directly with international rights and
duties and constitute them to those subjects of intemational law. Although individuals canmot

appear as parties before the international court of justice, states may confer upon them the rights of

¥ Sir Robert Jennings and Sir Arthur Watts, Oppenheim’s International Law, Universal Law Publishing Co. Pvi. Ltd,
9%ed, 2003, p-120
Page | 7
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Conclusion

in modemn era states are not only the subjects of international law, even individuals, international

institutions and certain non-state entitics are also the subjects of international law. At present
individuals occupied a prominent place in international law, because without individuals no one
represents the state in intemmational level. Especially for individuals so many intemational
conventions were conducted, through these conventions so many rights and benefits given to
individuals, Thus slowly and gradually individuals are occupying an important place under
international law. It may be therefore be concluded that individual has become a subjects of
international law not having the same quality as a state but capable of ascertaining rights himself
before some international tribunals although lacking procedural capacity to bring actions in most
cases, The legal order will continue to be imperfect as long as it faces new challenges such as
apartheid and modemn technological advance and the individual as a subject of international law
will continue to play an important role in the development of the law.

WHITE BLACK
PRIGIPAL
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apprehended and punished. In any person is convicted of gathering and delivering defense
information in order to aid a foreign government, you could be sentenced to life in prison or
face a death sentence. Economic espionage can also lead to 15 vears imprisonment and a
fine up to $5 million.

# [In modem era cerain ireaties and conventions have been entered by the stales and
conferred rights and duties directly to the individeals. The convention on the settlement of
investment disputes between the state and the nationals of other states, 1965 is a
conspicuous illustration for this.

s  The International Covenant on Human Rights confers rights directly upon the individuals.
These along with the UN. Commission on Human Rights have enabled the individuals to
send petitions even against their own states. An individual cannot file a petition before
International Court of Justice, because states are the main subjects of international law and
states can only file a petition before 1CJ. It means on behalf of its nationals state can file a

petition before 1CJ.,

‘"dyavardhaka Law College
Nysara - 570 004
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HISTORICAL DEVELOPMENT OF EXTRADITION UNDER
INTERNATIONAL PERSPECTIVES
Dr. Ramesh & SB. Boregowda

ABSTRACT:

Extradition is delivery of the sccused by one Govemment to another. It may often happen; one
may commit an offence in one state and may escape the bound of that state and to the other
State. Now what that other State should do? Should he return the offender or retain him? The
return of the offender is called extradition and to keep him without returning is called is asylum.
The general, behind extradition lies the general wish of the world that an offence or crime must
never go unpunished, every criminal must fieel that it is not a good bargain to commil a crime,
Requesting state is the best state o try and punish such criminal because more evidence is
available in requesting State and he commined crime their only. Extradition is an action of
international legal cooperation for the purpose of destroying illegal events, handing over a
criminal from one State to another which brings competent to intend to punish him accordance
with its laws. The roots of international cooperation for the suppression of crimes also go back
to the very beginning of formal diplomacy. Surrender of criminal to demanding State to punish
the criminal is not a new miracle in international relations. 1t had existed as carly as the ancient
time of the Chaldeans, the Egvptians, the Bubylonians, the Chinese and the Indians. According
to Roman law any citizen who said to have committed an offence against foreign ambassador
within the Roman domains would be surrendered to letters State to be dealt with therein as the
local authorities deemed proper. Various treaties contain different provisions related to
surrender of fugitive eriminals who had taken asylum in requested State. The first treaty
between Ramasis 11 of Egvpt and the Hittite prince Hattusili 111 on the subject on 1280 B.C. it
was & pesce treaty between two warring nations get provisions were made for the retum of the
eriminals of one party who fled and were found in the territory of another'.

The concept of extradition is not a new idea in international law. It is one of the oldest tools
but it is very difficult to say when it is emerged. Generally the extradition was used for the first
time in French decree of 19" February, 17917 but did not appear in any French extradition
treaty prior to 1820, Professor Verzijl, Netherland international author, on the other hand holds
different provision and according to him this term had been used in a convention of 1781

between the king of France and the Bishop of Basel, dealing with offences which might be

' Sathyadeva Bedi, *Extradition in Interationsl Law and Practice’, Discovery publishing house, New Delhi, 1*
el

1991, p.2 e 3,
* htps:Chooks stongele oo i dabed o | -06- 2000 a4 G810 pm
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provisions, have sometimes misinterpreted them to mean that the extraditing State should

actually try the case

CONCLUSION:

In global era when information technology and computerization is developed, territories or
area or boundaries of the States have lost their values. Crimes are increasing day by day and
spreading throughout the globe. Therefore. in cases where the fugitive escapes from the
termitorial jurisdiction of the State, than through by one mechanism enly former State may bring
back the fugitive offender from foreign State where criminal or fugitive can took shelter, That
mechanism is popularly known as extradition. The concept of extradition is not a new idea in
international law. It is one of the oldest wols to bring back the fugitive before judiciary.
Extradition is based on the broad principle that it is in the interest of civilized communities that
eriminals should not flee from the punishment and state should take assistance from another
State towards bringing fugitives to justice. The general desire of all States is to ensure thal
serous erimes do not escape from the pumshment. Britishers gave much contribution for
development of legal system in India. Even today also we have several British laws with small
modifications. For cxample, Indian Penal code, 1860, Indian Contract Act, 1872, transfer of
property Act, 1872 Indian Evidence Act, 1872, land Acquisition Act, 1894 etc. related to
extradition in their period Britishers enacted three Acts, they are (1) United Kingdom
extradition Act, 1870, (2) Fugitive offenders Act, 1381, and (3) Indian extradition Act, 1903
but when India got independence from Britishers, Government of India enacted one new Act
for extradition in 1962 it is popularly known as Indian extradition Act, 1962 but it was amended
in 1993, In global level one of the main problems is absence of universal law. Regarding
extradition every States enacted their own law on extradition, adopted different practices and
impose different conditions on requesting State. When States adopted different practices it's
very difficult to extrudite the criminals and criminals also can flee from the punishment.
Therefore universal law s essentinl and every States should follow the universal law and

International Criminal Court should have the junsdiction over extradition issues.
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A CRITICALLY STUDY ON ENVIRONMENT AND
SUSTAINABLE DEVELOPMENT IN INDIA
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Vidyavardhaks Law College, Mysom

SATIEH T
Asatntant Professor,
Viudyavardhaka First Grade College. Myvsors.

Earth provides emough to satinfy every man's needs, but not every man's gresd *

* Makatma Gandhi

ABSTRACT
The sustainsbles developmsat s now deeply embedded n both National and
International seenario, iL i o big Global problem; therefor Indin has alss keen concers an
itk protectson of envinmnment, devolopment and sastainsble development. The depletion of

natural smirces, industriabization, and arbanizstion, develop all st

v and technodesgy

nnd alsa tremendous growth of popalation are major throat @ human survival Ecclogy is
common heritage for sl human being the need of seciety increase day by day and its offect
on the natural sourcts and eeavironment, natural sources are limited spd rreceverabls.
Therelers |8 i a pioes, moral and Jegal obligation apd duty en Govesnmest, jadiciary and
citizens af [ndia to protect, consered and presorvod the natural ressurces and enviromment
with sustainable deveiopment . The Indinn judiciary and Government have emenged s most
important tool for promoting sussinable dsvelopment with probection of environment asd

nalural sounses

Introduction

Sustainabls Development 58 &
multidimensionsl concepl. I & wedaly
accepbed a8 o new policy goal 1o povern
human liE The slymologicsl meaning of
sstainable developmernt i® nny
devolopment which is ongoing. It evokes
the idea of preservation and nurtenng. In
wimple words, M W ocomservation  of
emviromment  and development  together.
Both  eoonomically  and  ecologeeally
susisined development 18 Sestainsble
Dewelopment. The term imilicnies ayslemstic
way of planming of dovelopment. Social,
poonomic  amid  environment  all  thoss
TR BT e ean] of  musbnansbbs
v bspmant The torm  sustainsble
dovelogiment was coinisd &l the time ol the
Cocovor Declaration om Envieonmest and

Dovelopmaent in the early 1970's. Sineo thos
it bae become &  trade  mark of
mtermationa] organizstion  dedicaisd 1
achéeve bepefheial developnsent. But For the
fiest time, the docirioe of “Bustainable
Dovelopmomt™ was  discussed in the
Stockholm Declamtion of 1972 Thereafier,
in 1987, the Werld Commmissien on
Environment and Developrrent submitted
its roport, ealled “(ur Commen Future™,
which {s also known ns Brosdiland
G H.Brundtland  the prims  mimastor of
Morway chaired the commsion where in
nen efrt was made to link economic
dirvalopmenl and environment proteciion. s
1L o Deslarntion on  Envieesnsent
which ks pogarded as & l‘“ﬂrll-'ﬂﬂl- and o
milestose &=l a4 pew  spends and

Ll

i
2

i

r
i
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Mevalopment  omlifed  The |I'|'Il.'H"q'lh"' ol
Sustninahle evelopment

Tha dwcirine of Bustajnalkle
Davelopment’ s enmsn to ke kmown in 197
in the Sockholm decisration. It had been
stated in the declaration that- “AMan has the
fundumontal right to freedom, squality aed
sidpquate  comditions  of B, i An
environmasl of o quality that permits & Tl
of dignity antd wellbokng and ke bears o
solemn respensibality b protect sd improve
the environment for pressat aed future
goneration”. But the concepl was given a
difimite shape in = report by  weeld
cammiEsion on eovironmonl., which was
known a8 'sar  eommon folwre’.  Thas
definition  omapates  from Our  Comanon
Futare, aiso keown as ibe Brandtlbond
Beport of the World Commission on
Esvironmest and Development &n 1957
“[hwelepipsent that neeets the nedds of the
present without eompromising the ability «of
the lsture generations to meet their own
meeds”. The goal of which ia to pchiowe
balomen/harmony  between  environment
sustalnability, economic sasaissbElity nnd
seciorpolitical sustainability. To meel the
challompes of contineing prowth without
destroying the environmont, planning [
sustaimahle development | esucial

The protection of environment is
npoded for sustainoble devwlopment. The
Industeial pollution, degradation of forests,
depletion of ceome layer, the greenhouse
gusen reaslts in global warming and climate
which will have am adverss impact oo
environment and human bealil Thave is
poed  for comervation of Biodiversity,
prodection of wetlsmds and preventaon il
environmental  pollutbon, promotion  of
eenlogicnl  balancs  ennbles  sustainable
devolopment. There are seviral provision
provided in  Iodiam  Constitation  for
Pretoctlon  of envirooment. There am
reTtain logaalslions enacted Ly

Environment Prodection Act, ‘Wildlife
Preservation Act, Ridiversity Censervation
Act, wabter and Air pollutsen preventaos Acts

Moar HO20 IS8R - E40-80TR
ek, The Juldssry plhving & wital eode im
RN ul Enviremmaent. Through
Judicial Activem the Supreme Courl can
pesige  ilipectps  under writ  Jursdiction
wnder Articls 32 of lodias Constitstion. The
Ulnibed Sationn Drgansation passtd several
UM sonventions Bke Ramear Ceavention on
protection of wellands, and LN convestion
on Biodiversity #ie, World Environmant Day
g tming celebraled acrces thoe world on
Ak T every yoar, Wilk the sver growing
peonoms and this need and greed for more,
the dectrine of Sustninable Developmest
becomes the most mboast  principle in
todays btimes The doctrins of Susininable
Development has moat commonly been
definel as dovelopment that mests the
nesds of e presenl, withoat compromising
the abality of fwlure genorstions to meel
their own meeds b coninins iwe key
EOREE{HE
#  The concepl af needs, In particular, the
raseriinl nesda of the worlds poor, to
which overriding prorty should be
v and
s The wen of limitatiors imposed by the
stale  of techpology and  social
organiesiion  on  the envirshmenls
ability o meet presemt and fsture
e
For the Gret time, the doctrine of
*Dustainshle Development” was dascussed im
ithe Siekholm Declamtion «of 197E
Therealter, i 1957, the Werld Commassion
B Enveranment  ansd Devulopmaml
swhmitked its report, wlkich is nleo kpnown e
Bruntland Commission Fepari whorein an
efficrt wns made o link seonomic
:||_Iw,lLip||||lr|I. aed environmesl prodeclon In
1952, Rio Deelaration on Environssent snd
Dewehiapmmant codified the prncple all
Sustamakhle Develop e sl
Indis being n growing ecopssny has soen
Farjiani (diest pinbizntion and ﬂr'-'-ﬁlﬁpﬂﬂl
m recnd past, which resulted in adyverss
Impsck  on ihe enveronmeent.  Wilnsssang
such degradntion, the Supreme Court of
Inis im & Bad En protect the anvimament,

|l
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ployed o significant role in shaping and
ndopling the dectriee of Sustminsbds
Development. This crassde for safeguarding
it emvirommont was led by Justien Kuldip
Singh. who famcusly eame s be known s
the Ciresn Jdudge’.
The desirine of Susiminable Dewelopment
was implemented by the Supreme Court i
ther ease of Vellore Citizan WelFire Foram
v, Umion of Indis®. The Petstioners therein
had filed & petition i public interest undor
Article 32 of ke Constitution of India
againat the pollution cauwsed by dischargs of
unireslsd offlsent by lthe wEaRsrine and
other indusiries in the river Palar in the
State of Tamil Nadu In the fnstant case,
the Suprome Court  lekd  that  the
precautionary principle and polluter pays
principle are @ part of the emironmental
law of India. The court alss hold that
“Remsdiation of the damaged snviranmont
s part of the procsss of Busainabls
Deenlopment’ snd a8 sach pollater fa lishbe
i pay the cost o the individual suferors os
woll sa the cost of reversing the damaped
eoofogy. " Hesping in mind ithe rak o
environment and humnn heslth due 1o
unchocked and rampant ndustrialization
amd the decistons taken a1 the United
Mations Confervnes on the Human
Envircamond held ot Stockbolm in Jupe,
1472, ms well as United Maticns Cenferens
on Eevironmend and Developmsent held at
Rin de Jdaneiro in June, 1992 to both of
which Conferomess lndia was o party. the
begialature enacied the Mational Greop
Tribunal Act, 2010 {Act). Yids the Act, the
Matiomal Greem  Tribunal (NGT)  was
eatnblished for effoctive and expeditions
dispoeal  of casm  involving  mublic
disciplinary issuss refating to environmont.
Sustninable [evalopment Goals
The \United Notions Coaference on
Bustaimable Development i Rio de Janeirs
m I lad down sevenisen Sustninable
Develgment Goals (B0l to encousitor the
urgént  epvironmental,  eooncEiE and
polstical challenges boing fced by the

Jan — Mar 2020
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warkd. Seventeen goals wem sst: o end
poverty. zero hunger: quality education:
pender equality. clean waler srd sanslstion:
affordable and clean eoergyl decent work
and eonomic growthl indastry inmovation
and  infrastrecture  roduoed  inequnkities:
sustominable ciiies  and  communities;
eeaponsible esnsumplion and  production:
elimate action: life below water: Ll on land:
pencw, justies and sirong isstitelens and
parteership for the gosle, (e can see thad
these pgoals are achievehls only when
natioms forgot their boundaries and work
together as ghobal stissna. One of the T
goals b5 ta combal climate chamge, which
wouald  entail  climate  setien,  indsstry
imnovation  and  infrestruclice, wse  of
affsrdable and cean eewrgy and building
suslainakle cities anid comemisnitios.
Combating Climats Changes

Climnia change is a global phenossencn,
which transcends nationsl  Bsundaries.
Emiasions  anywhere  affect people
sverywhere and henes it a global dssue,
which requires ghobal salution,
International  eteperation  between  all
mations 8 requirsl B0 help  developing
patwne  booome green oF  kwecarbon
ecomamas. The rich oations, such s UTEA
lone of the most polluting nations, having
the largest per espila carbon emission) must
help developing nadions such na India, in
moving owards low-carbon seonomiea, The
rich enaniries have a larger role to play and
mussl commit s lowerlag their carbon
fectprind amd help the developing nations
monotaridy and by woy of experting
techinkeal know-how to developing nations.
Commitment to Climate Change can be
socuned from sl Matkons bass principles of
“climate justice”® and prenciples of equity
amad OB s il s rtineed
reaponiaibilities and reapociive eapalalitios
Paris Agrosment
In order o address  clemais change,
coumiriea ndopead the Paris Agresmont at
Conferonee of the Partios (COF 21) hold in
Faris on 12.12.2004%, In the agresment. all

YVl 1D Iasun 5 (A

eompiries hawe agreed o wirk Lo limit the
global rise 1m Wemperntare ree G well [P
2 degroea Celsius previndusirial lovels, and
mworeoyor, strive o lower it o 1.5 degroes
(elaius, The Paris Agreement was sdopied
by 185 natlons in Decembsrs adid will come
inis foree when 58 maniries, whach
contribuste to ai least B5% of total global
emissions, ratify  the Agresment, This
Agroament is open for skgnatures ot Lhe
United Motions Headquariers in New York
froms 2204 2000 wntsl 21042007 by States
and the rogional ecohomie  imbegration
organizatbens that are Parties e the Umited
Mations Framework Conventsen on Climata,
The implementatian of the Paris Agresmueal
in lotter amd spisit is cssoniial for the
achisvemant of the Ausainalbln
Development (Goals, s set by the Lini
Mations. This Paris Agreemsat provides for
dimate #ctions o be mplemented by
ratifiing  natlons, which  will  redecs
emissions snd bsild dimate resiliono:, The
Paris Agreemant is hased on voluntary
setion and commiment made by each
couptry baped on ils respective mational
carcumstances  being [stendesd  Mationalky
Determined Contribstion (INICs) and does
mot  imposs  legally binding  emission
reduction targets like the Kyoto Protood,
Though the smissicn reduction targels ane
niot legally binding, the peocess of regular
revinw and sabmission of INDCs bs binding.
India's Bols
India submbtied it INDC on 010102015
prior to the Conference of Parlws in Pars
aedl  matified e Paris  Agrecment an
02102016 on the birth apniversary of
Mahatma Candhi  Indin's TN s
ambsitioas and shows sirong commitment o
combating elimate change. Indn's % share
of global Annual emission is 5.7, whermas
USA% shars i 16.1% mnd China's 286%-
Thuss, even though on o global smale India is
ot m part of cause of problem, i has
throiigh s INDCs shomn s commitment to
be n part of the solution india’e [NDO
emphasizes that in order to reach il
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commitment it's mosi imperiant that the
means and funds for implementation =
provided by developed nations, Eechalogy
trapafer amd  eapocity  building. 11 sl
eutimaton that ot least 325 trllion Gl 2014
15 prices) will bo pequired for mecling
India's clinate changs actions betweon now
e 20,

Imdia in ita INTHG has commritbed prmarily
o reduce emission intensity of its GDE by
A3-35% by D040 [rom 2005 bovels achisww
absub 4% cumulative eledns  pewer
imatallsd eapacity from non-Tossil fel bassd
spergy resturces {moinly renewable like
wind and solar power) by 2030 and o
croate an additional earbon sink of 2.8 to 3
billion toms of 02 equivalent through
additional forest and tree cover sy 2000,
Conclusion: Given that a lange population of
India is deposdont upon agrarian sooncmy,
ard lEves im wast coastal areas and
Himalayan regioms, Indis = highly
vilperable to adverse effects of Climate
chunge. However, ledaa ales has 2% of its
populstion  under poverty: 200 living
without proper hoasing: 25% Hveng withoul
ohectricity amd in m growing soomomy, Uhuas
pronomic and infrastructurnl developmen
s eritical os Thus, in Uhis miliow it is most
important that developmont projecis be
enmurnged and whils betng soncepiualmed,
the docirine of Sustainable Dewlopmant be
kept in mind. Im order G madetakn o bl nes
betwesn dovelopment and oavirnment, ke
principls of Sustainabls Development whach
encompasses Lhe “Precautionary Princple’
must be followed while epvisnging a projpect
This would prevent aBy  asticipated
esnvirommental impact a praject may have by
fellewing and incorporating  okilegaling
mespares, Bight from the sage of sehection
of sie, to adopting efficient  and
sevircnmental Friondly moasures sl each
stage and (ooet of construetion to aveid or
minkmbze  enviromment degradation o
providing  mitigniory  measures  and
momitoring the impact of a project o The
environmentieoo-aystem  and  thereadter
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providing R restoFalive sctsan i cnas of
nny degradation is mmperative i leday's
proe efviromment chimaite sed is alss the
med ol the howr The desnlopees Eonlwy o ik
bt cxsnse joais of Lhe envaronment e ndojpt o
green, proc envirchment, scentifle  and
emergy ellicient mind-set for sach alage of m
project. Thess monsuros maEy increase ihe
wver-all expenditure of the project, but o
the lnger run the lsnefits would surpass
such cosls. The lodian Government in
lartherance of its [NDCs and Madionnl
Actson Plan on Climate Change inmenlivizss
developers smd prometes use of greon = nd
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enengy  efficent  measures il 1 TE,
tiwentives can be ueed by dovelopers o off
sl any sdiditional green costs, Undeniahly,
Bustainable Developmand is the e T
heur, With the sdvent of wnengy  efficsnt
technology, & harmomious mirrage betwean
developmsat and srvircnment is possibile, [i
is time that cach ane of us adapt &6 ‘sncrgy-
efficiont and gréen’ mind-sot and use the
natural  mssurces  avnilahble aquatably,
pidiciously and save thom for our future
Erneralmns, a8 the bost way o predact
futwrs i o croais it
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their villsges, rural India's depondence on NREGA wages for survival is
expected to increase manifiold. The MGNREGA can be used to effectively
reduce rural distress, by making some changes in its design and
implementation,™
CONCLUSION

The commitment of India to attain the millennium goal of MO POVERTY
is unquestionable. The Government of India has initiated myriad policies
supplementing and cemplementing the initial pledge of the Constitution of
ushering in social revolution. Various empowerment programmes such as
skills development, start up, micro financing, efe., are pressed into service. In
the technology driven world, the government is determined to ride on
technology and has akready iniisted steps by linking AADHAR 1o social
security bemefits 1o see that theywill definitely reach the targeted
beneficiaries, By mandating transparency and accountability through law,
and consolidated efforts on the part of policy makers, policy implementers
and policy interpreters SDGs are dastined to be transformed into reality. The
MGNREGA along with the National Feod Security Act, 2013 may turn out to
be game changers, provided, those in charge of implementing these laws
discharge their roles responsibly or the alert citizenny equipped uith the Luws
ol transparency, accountabdity and timely delivery of servce laws will compel
them to discharge their responsibility through the means of enforcement,
The invaluable observationsofDr Rajendra Prasad made in the concluding
session of the Constituent Assembly squarely apply to poverty alliation
regimme also:

“Whatever the Constitution may or may not provide, the welfare of the
country will depend upen the way in which the country is administered, That
will depend upon the men who administer it, "™

28 Rajesh Mt and SarcfMshapabra, “MAEGA [n the Simes of COWD-19°
hizps. /i rordne. g/ neega-in-the-limes-of-covd- 19 /sccesed on 31-7-2020

29 H R Kl supea note 5. p 176,
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THE RULE OF DUAL CRIMINALITY AND
EXTRADITION: A COMPARATIVE STUDY
" Dv. Ramesh® & S.B, Boregouwda”
ABSTRACT

The faﬂwnfnxﬂﬂnﬂmﬁanuh"fﬁm Grotius " in his book “De
vhire Bell ac Pacis™ said that it i the duty of each stafe gither to punish the

hﬂiﬂdnnumﬁam:mmﬁmmﬁﬂ-fﬂmmmeaim&m{m
mﬂﬂ?ﬂﬂﬂmhﬂkdﬂmﬂﬂm s popularly knoun as
extradition Mn&diﬂcmﬂﬂmﬁm#ﬂumwmm'ﬁmfw
extradition of fugfthue eriminal The dual criminality is ona that is more or fess
mmmkwumwmm However, the
mﬁﬁ;ﬁrmmﬂfmﬁmﬁuﬂtﬁmmﬁnhﬂ:mn. often euite

extracdifiaon lau:

Key Words: Extradition, Dual criminality, Crime and
sl oy iy » Requested
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MEANING AND DEFINITION OF EXTRADITION

The term extradition is derived from the Latin word ‘Ex Traditio , it means
to ‘give up’, to “summender’, and ‘deliver of eriminals” or ‘handed over” of
fugitive, Generally, extradition mieans Surrender of eriminal for prosecution.
Extradition is the legal process by one country hands over a fugitive o
a:mhﬂtmﬂyuﬂ'mlbulpﬂmnhﬁhﬁmmﬂﬂdw;ﬂrﬂﬂﬂdda
erime". From olden period to till today several states adopted and accepted
the exdradition. Extradition is not a nie but it depends upon the will of the
state. The first and foremost important condition of extradition is the
existence of an exiradition treaty between the territorial state and requiring
state. Some states, such as the United States, Belgium and the Netherlands
require a treaty as an absolute precondition. In order to provide assistance o
states interested in negotiating and conchuding  bifateral extradition
mmmﬁ.&almﬂmma]mwmbmnhalﬂ.lﬂﬂadﬂﬁda
model treaty on extradition by adopting resolution. Even though both states
hawve extradithon treaty, state should submit the evidence to
beritorial state, when territorial state is satisfied then only it can surrender the
criminal otherwise it can rejected to surrender. Extradition is the formal
surrender of a person by one state to another state for prosecution or
mﬂﬂmmﬂ-&haﬁﬁmnm:haddhﬂmupdnpnmhymﬂmm
another as provided by treaty, convention or national legislation. The sole
oblect of extradition is to secure peace in the society. If that criminal is not
extradited, he may be dangerous to another state also where he is taken
refuge and he may become most dangerous to entire world. Therefore,
countries co-operate with each other by extraditing the criminal offenders to
keep peace in the warld.

The principle of"Aut dedere aut judicare” requires that a state in which a
pummmmlﬂadndmgﬂmumnmmmm.deum.uﬂm
against humankind, war crimes and the offence of belligerence, s present
mﬂd&mmﬂﬂmuﬁmﬁmmm.mmﬂmﬁmmm
that thase crimes, widespread and systematic, are the concern of the
international commumnity as a whole and the criminal must not go without
punishment.

States can act only within their territony. The executive forces of one state
cannot violate the territorial integrity of another state. In case a person
wanted of a criminal by a state is present in another state, through by request
WMManMQMMﬁmlmmﬁ_mrmﬂu
basis of certain conditions, because international law will not impose any
dﬂmﬂmeﬂﬂ:!ﬂm&rﬂmthanﬂw-Thﬁehmmﬁwﬁﬂhwm
avtradition because there are two complications about extradition which
have prevented the growth of a uniform e on the sulject. They are the

AL 5Hm IMTERNATIONAL LAW EHUMAN RIGHTS166.0] GthedCentral
alaw ‘:DI*E‘

L Aggierecyi 2012
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variations in the definitions of crime adopted by different countries and
exceptions for extradiion, The Indian Extradition Act 1962 does not define
what Extradition is? But if is a mechanism to bring back the fugitive 1o the
slate where he escaped altes comenitting a crime/ after being comvicted.
Generally Extraditbon means the surrender by one state to anather state af its
requast. A person accused of or comActed of certain kind of criminal offence
an indhddual after committing a crime in a state may run to another state in
order (o escape prosecution by the state where he commitied the erimes. The

::c‘q:anlmdl’ﬂdm ray thus frustrate the effort of a state to punish the

Ins the words of Prof Oppenheim “exiradition is the delivery of an accused
or a comvicted individual to the state on whose territory he is alleged to have
committed or to have been convicted of a crime, by a state on whose territory
the alleged criminals happens to be for the time being™.

#According 1o Starke the term extradition denotes the process whereby
under treaty or upon a basis of reciprocity one state surrenders to another at
its request a person accused or convicted of eriminal offence committed
against the laws of the requesting stale”,

Edward Collins says, Exiradition is the delivery of an accused or a
convicted individual to the state on whose territory he is allaged to have
committed or to have been cornvcted of a crime, by the state on whose
territory the alleged criminal happens to be for the time being.

I Daya Singh Lahoria V. Union of India* the Supreme Court of India
defined Extradition as follows: Extradition is surrender by one state to
anather of a person desired to be dealt with for erimes of which he has been
accused or comvicted and which are justiable in the courls of the other staie.
In Justice Kuldip Singh in Resiline Geroge v. Union of India® the Court stated
that, the term "Extradition’ denotes the process whereby under a concluded
treaty one state surrenders (o any other state at its request, & person accused
or comvicted of a criminal offence committed against the laws of the
requesting state being competent to try the alleged offender.

Extradition is an accepted legal process, which is generally adopted by the
mmmmmmmmmmﬁguﬁ;m
order to preserve peace, law and order, and security within their state.
Extradition is useful fer the following two reasans.

1. Severe offences do not go unpunished (must be puntshed)

Jﬁsm.f; ' ERNAT o Aty
. = INTRODUCTION TO INTERNATIOMAL LAW, 35208th od
Book Pv Lid. 1994).

AIR 2001 5C 171642001

VEBANSAL LAW OF EXTRADITION IN INDIA, 21018t od LexksNesis
Butterweorth'sS008).

e ik S
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b WHMWMNMMW&MQHMN
crimnal.

Alsowie two Teasons shows that crime is evil in the society and each sate
should punish the eriminal because no one criminal do net go unpunished
and which stale is requesting to another stale to extradile the criminal, it
should have better proo to punish criminals. Because withoud evidence no
one date uill not extradite and no one awthority will not punish the criminal.

OBJECT OF EXTRADITION

The chject of extradition is to restore a fugitive or criminal to the

jurisdiction of a state, n accordance with treaty obligations, which intends to
prosecute or punish him for the violation of its Lsws, The rights of a citizen not

io be sent out to foreign jurisdiction without strict compliance with law
relating to extradition are valuable rights. Object of Extradition are
¢ Topunish the criminals;

»  Togive justice for Infured State;

s Toprofect the valuable rights of states;

# To prevent criminals who flee from a jurisdiction to escape from
punishrment;

» Criminals are surrendered as it safeguards the interest of the territorial
State;

+ Extradition is based on mutual cooperation;

» Exiradiion i a step towands the achievement of international
coordination in solving international disputes.

#« To protect the objects of UN.O. ifo maintain peace and security
throughout the world).

» Extradition acts as a wamning to the criminals that they cannot escape
from the punishment by fleeing to ancther state. Extradition therefore has
a deterrent effect.

& BExvadiion s done because it is a step towards the achievemend of
international co-operation in soldng infernational problems of a
social character,

The State is abwrays supreme and it has the freedom and right to enact
sultable lew to suppress and penalize the lawwdweakers and anti-social
elements which violates its municipal or domestic law. A State is a sovereign
within its region but a State cannol implement iz rule owtside s area,
However, in certaln cases, Indian Penal Code may have extraterritorial
jurisdiction as well, Section 2 of Indian Penal Code deals with the intra
territorial jurisdiction of the code. It makes the code universal in its
application o every person In any part of India for every act or omission
contrary to the provisions of the code.  Section 2 of Indian Penal Code

24

EE e,

provides punishment of offences committed within the temitany of India. It
nmmﬂ_nrrypammmﬁnedammemmmatmﬁmdhdh.au&mdw
has the right to punish the criminal. Section 3 and 4 of Indian Penal Code
deals with the extraterritorial operation of the code, Section 3 of the Indian
Penal Code provides that if any citizen of India does an act beyond the
territary of India which is not an offence in that State but it is an offence in
India, he will liable to be prosecuted in India under Indian Penal Code,
Section 4 of Indian Penal Code provides when an offence i commitied
outside of India but the offender is found in India, then

= Surrender the offender for trall in the State where the offence was
committed

™ [E-'lt!'ﬂﬂm}m
He may be tried in India { Extra tervitorial jurisdiction)

Section 13 of the Moda! Law on Extradition, 2004 provides extradition
may be declined, if the crime for which it is demanded or requested has been
cormmitted beyond the territony of the demanding or requestissg State and the
law of {State adopting the law) does not allow trial for the same crime when
¢mﬂquﬁhlmm.HmmﬂMWDnmym refectad, if the
crime has been committed outside the teritory of requesting State and the
law of requesting State does not allow for prosecution for the same offence
wl'mmnm'ttadwr:ahamw. Therefore, where an individual
commits an offence, State has the right to punish, as no other [e]
Whmw}mnwmnmuaMMM&Emteudh:i’;m
another State and took asylum i's very difficult for fermer or first State to
WMMMIMMMEMESHM.H@MH&MMM
International law State cannot exercise its power in the area of anather State.
It means if first or former State wants to punish him there should be an
international cooperation or mutual cooperation between two States
otherwise It's very difficult to punish the criminal because, international Law
will not impose any obligation on State to surrender the criminal to another
State. In Abu Salern Abdul Qayoom Ansari v. State of Maharashtra®, Justice
F. Sathashivam observed that "extradition is the process wherely under a
mnddadheahjmﬁtatemmWnﬂwﬁmnnnﬂam.a
mMmmtﬁn{&m&mmﬂww thie lsws of the
demanding State, such demanding State is the competent msthority to punish
or try the alleged offender. Every State exercises its jurisdiction over all the
persons living in their teritory but when a person after comemitting a erime
may flee away to another country for saving himsell. In such stuation from
mlmmmmm.mmmiﬁmmmm
jurisdiction to punish the wrongdoer. This event is very vital for maintaining
peace and order. In such cases, peace and order can be maintained in the

6 2O 0mecila
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Staite through by international assistance between the States. As it s a social
pmﬂphemmthhthecmmmemﬂlummyaﬁmemhaﬂwg
the criminal from one State to another State and punish the criminal. This
wpe of armongements is happened in international level through by
cooperathon otherwise it's very difficult. InAbu Salem Abdul Qayoom Ansari
v. State of Maharashira’ justice A K. Ganguli held that extraditicn has five
essential ingredients. They are {a) Reciprocity or Interchange (b) Double or
Mmﬂmﬂh{dﬂﬁhﬂeuﬂmwﬂﬁadwuﬁtﬂﬂm
imscquiiry.

DOUBLE OR DUAL CRIMINALITY

Rule of “Double Criminality”™ is also one of the essential conditions for
extradition. States extradition under this rule which is usually
amalgamated in the extradition treaties. Double Criminality means a crime
h#‘gupmuhthlmsmermmﬂmmadﬁunﬂ'nﬂdmhmhm
confirmed as an offence in the State-extraditing. It means what the offence
committed by that offender in requesting State and i ks also an offence where
lhatpﬂmnprmﬂ.ﬂummislubeamdﬁdmamﬂﬂedmw
oo il his eximie s not an offence under the criminal law of State —extraditing.
Therelore, his crime should be an offence in both requesting and requested
States because Mature of erime is different from one State to another.

For examphe, (i} Bigamy is an offence in western Countries, But it is not an
ﬁimmmﬁmm,wwm Arab Ermirates, Irag, Kuwait, Saudi
Arabia, Qatar and Oman. Bigamy is allowed in Gulf Countries acconding to
Idam. Therefore, a man committed bigamy in Britain and fled away 1o Saudi
m,mmmmmjﬁmnﬂmh&ﬂmhﬂﬂh
not an offence In Saudi Arabia.

(i Murder is an offence in every country including Asia, Europe, and Alrica
etc. 1f & man commits a murder in ‘A State and run to "B’ State. 'B’ State may
extradite that criminal 1o *A' State because Murder ks an offence throughout
thae weorlid.
ﬁiilfnnunmrnnﬁlsmuﬁmrehﬁlghmwmmu' State, and ran
mwh'B‘Ehﬂ.ﬂH‘B’ﬁahmuﬂﬂHﬂﬂnﬁﬂnﬂhTShk.
Oppenheim defines the nule of Double criminality, According to him i
means no person s to be extradited whose deed s not a crime according to
the criminal law of the State, which is asked to extradite as well as the State,
which demands extradition”. It means what the wrongful act done by a
person in one State than he ran to another State, if first State wants to

extradite from Second State. That wrongful act is a crime in both first and
second States. The extradition can simply be defined as an action of which a

AR ARRLA, PLIBLIC INTERMATIONAL LAW S 1sted, kixis nes, 20161
OPPENHEIM, INTERRATIONAL LAW, 701{18th od, Pearson Echication Lid. And

Tuenodos Hudson, 1985

i}

person is suspect or sentenced within the jurisdiction of one State that

Constituties a crime in that State and the State where that person & found,

whien we saw the above definition nie of Doubde Criminaliy should have four

clements

i The act musi have been committed within the jursdiction of
demanding State.

{iiy It must be a crime in the demanding State.

fif) [t st be & crimee in the State where that person physically present |
State-extradited)

vl That erime shoulkd be mentioned in the extradition treaty betwean
two States | requesting and requested State)

In Factor v. Laubenheimer®, British Government wanted extradition of
Factor on the charge of getting London money which be knew to have been
dishonestly gained. When extradition was applied Factor was residing in the
State of lnics in the 1S, The edme for which Factor was acoused was not a
crime in Minios, The L15 Supreme Courd Said that this act did not prevent
extradition, according to criminal law of the US the offence was punishable,
Above the facts and decision shows that if States have good relations with
each other, State can surrender the criminal in reciprocity or good faith in the
sbsence of treaty. What the crime committed by Factor if i is not an offence
under th kaiwr of State of Mlirgos but i i's an effence uader the criminal law of
Linited States, he can be extradited because State of [linios is a part of the
territery of United States.

Belgium was the first state which passed extradition legisation in 1833, In
India, our Government enacted the extradition Act in 1962; before 1947
India was not a sovereign and independent State because India was a colonial
State. Until 1947 it was under the control of Britishers. Before that three acts
were enacled by British Government. Such as United Kingdom Extradition
Act, 1870, the Fugitive offenders Act, 1881 and the Extradition Act, 1903,
When India got Indépendence from Britishers then Indian government
enacted the new statute in 1962 with new changes, niles and practices it’s
popularly known as Extradition Act 1962 . Extradition s based on the broad
principle that it is in the interest of chilized communities that criminals should
reot go punished and on that account it is recognised as a part of the comity of
natbons that one siate showld ondinarly afford to another slate assistance
towards bringing offenders bo justice, The general desire of afl states to ensure
thal serious crimes do not go unpunished. Frequently a state in whose
termitony criminals have taken refluge cannot prosecute or punish them purehy
because of some technical rule of criminal baw or for lack of jurisdiction.

] TBLEd315: Z90LS276(1933)
10 VH.BANSALLLAW OF EXTRADITION IN INDHA Wisted, LexisMexs
Barterworth's Wadbran 20050
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tradifion.In model treaty what grounds are mentioned for surmender or
f:[mmm:dﬂﬂmnirdnal,ntharﬂwnukﬂ1gm1danhnﬁdﬂﬁ adopted
thedr own grounds in their domiestic Law and treaties. For exampbe, Political
offender, Military criminality, Double jecopardy, failure to produce sulficient
evidence, Religicus eriminality, Rule of Speciality, etc. but in modern era
numerods States adopted different types of grounds for extradition of fugitive

offender and dendal of extradition. Therefore removal of all these problems
unbversal lsw i essential and should be followed by all the States.

AL -
idyavardhyika Law Collegr
Vidy Mysove - 570 001
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HUMAN TRAFFICKING: VICTIMS PERSPECTIVE

Dy [, Rﬂrgmw'
ABSTRACT

Victirnekogy i the core and ermerging area of the criminal justice systern in
the recent past. A considerable amount of interest has boen paid o the
victims of crime o profect them against the devastating impact of the crimes
committed against them. The Anglo-Saxon criminal justice system cemterad
o the inferest of the crirminals completely ignored the status of the victims of
cime for a remarkable period In Indis. The physical, mentsl, and
pevchological agony of vietims, due fo the impact of crime in gereral, human
trafficking in particular is mot adequately addressed by the logal regime of the
country. i is a bad state of affairs that the victims of humnan trafficking, just
lke the victins of other crimes, are overlooked and their grievances are
regarded with foose sense. All the existing lwvs relating fo human trafficking
have given negligible interest fo the compensation component of victims of
this heinoess crime. The Cr.P.C provision relating to the rights of the victim of
the crime is also proved to be impotent fn wiping owt the misery of the
victims. The compensation, redressal, and rehabifitation dimersion of the
exisfing baws relating fo viclims of hurnan trafficking is relatively trivial. fn this
context, the present paper s an effort lo explore the unaddressed distress of
the victims of fuman trafficking. The paper concludes that there is » need for
the amaelioration of the law relating to vetims of human trafficking in the
backdrop of the emergence of state Bxbility,

Key Words: Human Trafficking, Victim, Victimology, Hedressal,
Rehabilitation, Compensation

Assidtant Professce of Law, Karraiaks Siste Law University, Mavanagarn, Hibbali
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EMERGING AVIATION SAFETY ISSUES- A
CHALLENGE TO 217" CENTURY
Dr.Sridevi Krishna
“There is simply no substitute for experience in terms of aviation safety”
- Chesley Sullenberger”
ABSTRACT

The development of century has increasingly brought a daunting aviation
safety challenges throughout the globe. The skies are more filled with the air
transportation and the travelling public is growing ever since the new
stakeholders entered the aviation market. They are more demanding of
safety in skies. New operational procedures and technology have been
introduced sustematically and slowly. Air safety is the basis of public
confidence in the air transport industry and maintaining the confidence of
public is a necessary condition for the growth of aviation industry and also the
world economy. Safety today is posing a threat to the industry and has put the
sector on lot of pressure, especially since the outbreak of pandemic. The
industry and the government of many countries are looking for new, safer
waus to increase the movements of planes in the sky and this requires a level
of safetv enhancement in the aviation industry. This paper analyses the
infernational obligation of safety standards in light of current challenges
posed to commercial aviation safety and also discusses the emerging
problems faced by the commercial aviation sector, which has threatened
aviation safely today.

” Assistant Professor, Vidvavardhaka Law College, Miysuru .
| wusl brainiquotes com
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Key words: Air Space, Salety, Security, Commercial Aviation .. . -
INTRODUCTION tertb

The signs of safety are all around us. The type of lines painted on roads ergaom
and signs of speed limits are set according to conditions presented by
different stretches of road. Even in buildings fire extinguishers, sprinklers and ¢
emergency exit signs are common. Sealed packaging standards are to be met a
in order to ensure food safety. Even motor vehicles too have brakes and air e
bags for the safety of driver. The electronic devices are protected through t
antivirus software and e-information can be protected through password so F
that their access is denied by other users. Similarly security at airports is c

installed in order to ensure safety of passengers from carrying any dangerous :
objects into plane. No matter what the context is, both safety and security o
requires constant vigilance. It is one of the important aspects in aviation "mm'ma,l
sector today and certain minimum standards are laid down in this regard. For L':ntm nath
Example- flight attendants are trained to promote prompt evacuation of sgdealt.
passengers during cabin fires, ramp agents wear reflective vests to reduce the o Lag
chance of being run over by vehicles, pilot call outs help in ensuring that ”T.L'Eﬁm;
everyone in the flight is aware of emerging problem that may impact safety, '.4,:.“:- i
fluids are prevented from being carried on board, cockpit doors are gy
reinforced to prevent forced entry, and passengers are screened to prevent The (
from carrying harmful weapons on board aircraft. Safety is the number one reciproc
priority for aviation and it will continue to be so.” But it is important to know the con
whether Aviation is really safe? The answer to this goes with the acronym importan
USHRI (Ultra-Safe High- Risk Industry). Generally aviation is extremely safe Internati
and most reliable form of transport in terms of saving travel time and safety.’ denotes ;
But still safety comes along with the risk and this risk is the combination of the States ar
severity of a dangerous condition or event and the probability of that event irame wy
happening. [t may be an accident or any act of threat to life of a person nterest ¢
travelling in a plane. In terms of safety and security these risks expose an air global ne
traveler to a high-risk which requires a special concern to be studied. according
INTERNATIONAL LAW ON SAFETY OBLIGATIONS RS
Safety and Security are paramount consideration in any invention meant mibnimun
to serve the public. But traditional International Law is bilaterally minded, it recogrnizs
does not generally oblige states to adopt a certain conduct in the absolute complyin
except to which such obligations under a treaty or customary law is validity of
concerned. The development of contemporary aviation law has gone beyond that they
traditional bilateralism and it's focused more on community interest. 1ssued by
Generally the states under any convention or treaty do not have any interest guid pro
of their own.' They merely have one common interest ie. the State is ¢
States m
2 CALIN ROVINESCU, CHAIRMAN, IATA( 2015); STEPHEN K.CUSICKETAL, —
g Eﬂii:-iFﬂClﬁ!-ﬁmﬂmﬁﬁﬂﬂ. (McCaraw Hill, & th Edt, 2018}, At 2 v Belgh
4 Mﬂplrllun. I ) Reports{1951),15.A1 23 : [.1,1 ,.JqIL
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system. Unusual attitude, speed, acceleration or failure would trigger an alert.
There would also be an automatic. deployable flight recorder. The flight
recorder would separate autornatically from the aircraft in the event of an
accident. There would be an improved cmrdinatinn and information sharing
and enhanced training of emergency teams.

Another threat faced by aviation industry in 217 century is Cyber threats.
Incidents happening recently demonstrate that terrorists are interested in
targeting the aviation sector. In 2011, radio hackers spoke on the frequency
of British air traffic controllers, giving fictitious instructions to pilots and
making fake distress calls. Another incident in the same vear concerning
internet security company Pure Hacking executed an infiltration on an airline
network. In just one attack, the tester was able to completely compromise an
aitline network, which included capturing credit card numbers, plans,
communications and databases. But, there are no strict regulations
mandating the industry to report cyber security threats and incidents. The
European Aviation Safety Agency has recently established a special
committee to flight the continuously changing landscape of cyber threats
against aviation. The threat seems daunting and immediate, although it
should be noted that, to date, no cyber attacks has successfully hacked a
commercial airliner's system while in flight. But this does not mean that
hackers would not target an aircraft's networks, ground-based systems,
navigation and cabin entertainment. The field of software safety and security
will likely receive significantly more attention in the near future to protect
commercial aviation safety.

Today, the outbreak of pandemic has created a new challenge to aviation
industry. The impact of coronavirus and governmental travel reactions sweep
throughout the world, many airlines have probably been driven into technical
bankruptcy, or are substantially in breach of debt covenants. The shutdown
and return to service have led to many changes to the operating
emvironment. These will continue to evolve until we reach to normal. The
organizations need to address management of changes effectively and
regulators need to engage with their organizations to ensure safe and
effective. If the complex aviation systern restarts, new hazards will
undoubtedly emerge. Currently, there are substantial number of exemptions,
extensions and safety buffers. The European Union Aviation Safety Agency
have identilied six safety issues like Management Susterns; Human
Performance; Training, Checking And Recency; Outdated Information;
Infrastructure and Equipment; Financial Impacts On Safety which are need to
be addressed by respective member states. " Globally at this juncture there is a
need for cooperation among the states. Failure to coordinate will result in
protectionism and less competition in industry. An unstructured and

15 Werfelman L “Aegro Safety World', (June, 2015) . State of Mind, at 12-15

16 hitps:/ /wanw.casa, europa, eu
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nationalistic outcome will not be survival of the fittest. [t will mostly consist of
airlines that are the biggest and the best supported by their respective
governments. The system will bring nationalism which would not better
support and serve the needs of 21% century world.

CONCLUSION

The future of aviation safety is difficult to predict, but we are able to
extrapolate from emerging trends to explore probable upcoming
developments in commercial aviation safety. Aircrafts should be designed
with enhanced safety and security systems and new safety management
policy should be adopted to ensure safety in aviation. All such sophisticated
developments will continue making commercial air travel the safe form of
public transportation, which will be expected by an increasingly demanding
public that is intolerant of accidents and serious incidents. Apart from
grappling with health challenges of coronavirus, governments should
coordinate to save the industry from being ruined.
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A CRITICAL STUDY ON EVOLUTION OF

EXTRADITION LAWS IN INDIAN CONTEXT
Dr.Ramesh’, 5.B.Boregowda’

'Professor, “Researcher, DOS in Law, University of Mysore, Mysuru
o0, 1T

INTRODUCTION

States as organised socio political secieties came into existence (o secure happiness and security for the people
which are the final object of any human associations. To secure this object, Statcs should have particular duty
not only to protect their nationals and to maintain mternational peace and security within their boundaries by
enacting suitable legislations. For promotion of good will, justice and harmony of human society States should
have mutual cooperation with each other. When State 15 supreme, it has the freedom and right to enact suitable
laowr 1o suppress and penalize the lawbreakers and anti-social clements which violates its municipal or domestc
law. A State is sovereign within its region but a State cannot implementation its rule outside 183 area, Therefore,
where that individual committed an offence, that State only has the right to power, as no other right to punish
him. When one person committed a crime in one State, he run to another State and took asylum than it"s very
difficult for former or first State 1w punish him because he took shelter in another State, According 1o
International law Siate cannol exercise its power in the area of another State. It means if first or former State
wants to punish him there should be an international cooperation or mutual cobperation botween two States
otherwize it"s very difficult. Because international will nod impose any obligation on State o surrender the
criminal io another State. In global era when information techoology and compuierization 15 developed,
termitories or area or boundaries of the States have lost their values. Crimes are increasing day by day and
spreading throughout the globe. Internet crime, terrorism, financial fraud, murder ete. is also rising gradually
anomymous, In the present scenanio crime has no boundarics or limitation but States criminal law had its own
boundaries. Territorial jurisdiction plays a vital role in bringing a criminal to justice. Therefore, in cases where
the fugitive cscapes from the terriforial jurisdiction of the State, than through by one mechanism only former
State may bring back the fugitive offender from foreign State where criminal or fugitive can took shekter. That
mechanism is popularly known as extradition. To come out this problem the principle of extradition is
introduced and it plays an important role to bring back the fugitive or criminal before judiciary. In view of the
ever-increasing threat to the world by social anti-clements, terrorism etc., and the law of extradition has a key
role to play in brought back the fugitive before judictary to alter of the law, With the incredible growth in the
competence of international transport, flow in global terrorism and communication, extradition has expected
importance. Extradition is called as remissio, redditio, restitution or deditio. Extradition in general is a surrender
of a fugitive by one State to another in pursuance to a treaty or agreement. Extradition is the handover of a
fugitive offender by one State (o another State on demand of the latter for surrender. This is a tool to bring back
the fugitive to the State from where he escaped after committing crime. Extradition is an accepted legal
procedure, which is usually accepted by the States 1o bring such criminals back and acquire jurisdiction over
fugitives in order to preserve peace, law and order, and scourity within their State. However, States are faci
certain difficultics in bringing back fugitive criminal within their jurisdiction. In Kuble Darlusz v. UOI
Supreme Court held that the system of extradition of criminals represents an act of legal assistance by requested
State to requesting State with the goal of currying out o criminal trinl- finding and arresting an alleged eriminal
in order to bring him to courl or for executing sentence. The zystem is based on the principle of humanities,

' AIR 1990 5C 605 {19940) | SCC 5638
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An extradition treaty spells out the term of an extradition, If includes a list of crimes for which a fugitive can b
extradited. It is reciprocal in terms of conditions. Generally, an extradition treaty for successful extradition
requires that
&  The offence is serious
Prima facie there is sufficient evidence to proceed against the fugitive
Principle of dual criminality;
Possibility of fair trail to the fugitive if surrendered and
The fugitive will get sentence proportionate to the offence”
* Punishment for offence shall not less than one year,
Before an application for extradition is made through the diplomatic channel, two conditions are as a rule
required being satisfied:
*  There must be an extraditable person.
¥  There must be an extradilion crime®.
But in case of extradition as a general rule that the extradition proceedings shall not applicable for political
offender, Religious offender & Military offender because all these offences are not considered as a crime.
The ohject of extradition 15 1o restore a fugitive or criminal to the jurisdiction of a state, in accordance with
treaty obligations, which intends to try or punish him for the violation of its laws. The rights of a citizen not o
be sent out to foreign jurisdiction without strict compliance with law relating to extradition are valuable rights.
Ohbject of Extradition are
& Topunish the criminals
To give justice for Injured State
To protect the valuable nights of siates
To prevent criminals who flee from a junisdiction to escape from punishment
Criminals are surrendered as it safeguards the interest of the territorial State.
Extradition is based on mutual cooperation.
Extradition iz a step towards the achievement of international coordination in sebang international
disputes.
To protect the objects of UMY [to mainisin peace and security throughout the world),
Extradition acts as a warning {0 the criminals that they cannot escape from the punishment by flecing to
another state. Extradition therefore has a deterrent effect.
= [Extradition is done because it is a step towards the achievement of intermational co-operation in solving
internafional problems of a social character,

L R

@ & ® & & &

CONCLUSION

Each state exercizes complete jurisdiction over all the persons within its territory. But a different problem anses
when a person after committing crime muns away 10 another country. In such situation, pesce and order can be
maintzined only when there is international cooperation among the states. There is, therefore, a social need 1o
punish such eriminals, In order to fulfill this social necessity, the principle of extradition has been recognized.
With the international cooperation or iresties only states can punish the criminals, Otherwise e will become a
dangerous to the world. But one of the lacunas in the principles of extradition is conditions, Some of the
conditions of extradition are very helpful to criminals to flee from the punishment. Extradition is not a rule; it
depenids upon the will of cxtraditing stste. Each stue opines strongly that it has a nght w give asylum for
criminal because one of the main duty of U.N.O. member is to obey the object of UN.O, otherwise it will affect
peace atmosphere of the world. Therefore it is necessary to enact universal law otherwise criminals flee from
the punishment and very difficali io give justice for injured states.

“J (i.Starke Introduction to Intermational law, Adithya Book Pvi Lid New Delh 4™ Ed 1994,P.350
"bid P. 354
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Issues and Challenges of Higher Education in India

Boregowda 5.8.
Assistant Professor
Vidvavardhaka Law College, Mysuru. Sheshadri Iyar road, Mysuru

Abstract:

After more than 70 years of independence, India's higher education system has still not
been developed fully. It is evidenced by its poor performance in institutional rankings (not a
single Indian university in top 100 universities of the world), the poor employment status of
its students, poor track record in receiving national awards ond recognition, poor share in
research funding and so on purpose of this Article is first to find out the issues ond
challenges in higher education, secondly what are the progrommes are organised by
Gowvernment for development of Higher education, thirdly what are the remedies ore
introduced by Govt. for issues of higher education. Moreover, the status of state public
universities that produce over 90% of the groduates in Indig is more dismal. Higher
education means different things to different people. If we talk about higher education in
terms of level, it means to goin higher educational qualification by the teaching-learning
process in the higher educational institutes such as colleges and universities. Moreover
higher education imparts knowledge, develops the student’s ability and also give him/her a
wider perspective of the world around.

Key Words: Higher Education, Governance, Education, Universities, institution

Introduction:

Higher education becomes input to the growth and development of industry and also seen
as an opportunity to participate in the development process of the individual through a
flexible education mode commonly stated reasons for these observations arel

o Enralimeant:

According to the All-india Survey on Higher Education (AISHE) report 2018-19, the Gross
Enrolment Ratio (GER) in Higher education in India is only 26.3%, which is quite low as
compared to the developed as well as, other developing countries.

o With the increase of enroliments at the school level, the supply of higher
education institutes is insufficient to meet the growing demand in the country.

L Cuality:

o Ensuring quality in higher education is amongst the foremost challenges being faced
in India today.
o However, the Government is continuously focusing on quality education. Still, a

large number of colleges and universities in India are unable to meet the minimum
requirements laid down by the UGC and our universities are not in a position to mark their
place among the top universities of the world.

. Political Interference:

) P AL
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India's higher education system is the third largest in the world. The University
Grants Commission is its main governing body and also oversees accreditation
for higher learning.
The Indian higher education system has expanded at a fast pace by adding
maore than 20,000 colleges and more than & millien students in a decade and as
of today, India has more than BOD universities, with a break up of Central,
State, Deemed and Private universities along with many institutions
established and functioning under the State Act, and institutes of National
Importance - which include AlIMS, 1IT's and NIT's among others.
Other institutions include Government Degree Colleges and Private Degree
Colleges, including exclusive women's colleges, functioning under these
universities and institutions. Colleges may be Autonomous, i.e. empowered to
examine their own degrees, up to the PhD level in some cases, or MNon-
Autonomeous, in which case their examinations are under the supervision of the
university to which they are affiliated; in either case, however, degrees are
awarded in the name of the university rather than the college.
The emphasis in the tertiary level of education lies on science and technology.
indian educational institutions by 2004 consisted of a large number of
technology institutes. Distance learning and open education is also a feature of
the Indian higher education system, and is looked after by the Distance
Education Council. Indira Gandhi MNational Open University is the largest
university in the world by number of students, having approximately 3.5
million students across the globe.
came institutions of India, such as the Indian Institutes of Technology (1ITs),
National Institute of Technology [NITs), Indian Institute of Science, Indian
Institutes of Management (lIMs), International Institute of Information
Technology (I1IT), University of Mumbai and Jawaharlal Nehru University have
been globally acclaimed for their standard of education.
Conclusion: Higher education system plays an important role for the country’s overall
development which includes industrial, social, economic etc. Indian higher education
system is third largest in the world. The role of Indian higher educational institutes such as
colleges and universities in the present time is to provide quality based education in the
field of education, research etc. to empower youth for self sustainability. This paper
includes the key challenges that India is currently facing in higher education and also
includes some initiatives taken by the government to meet those challenges.
Reference:
1. Pawan Agarwal Indian higher education: envisioning the futureNew Delhi, 2019
2. Sudhansu Bhusan The future of higher education in India Allahabad, 2018
3. Martine Carnoy Higher education in federal countries: A comparative study

New Delhi, 2019

4. Garima Malik Governance and management of higher education in India

New Delhi, 2020
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Contemporary Problems of Extradition in National and International Perspectives

* Dr. Ramesh. Professor, University of Mysore
** 5.B. Boregowda, Research Scholar, DOS in Law, University of Mysore.

Abstract:Global criminal actions have converted as universal problem. To battle these
problems there should be an international cooperation among nations to punish criminals and
reduce the crime rates in the world, With reference to the overhead declaration in its Article
I, the United Nations Model Treaty on Extradition, 1990 gratifies States to extradite the
fugitive offender on the basis of an agreement or treaty’. Butat present even in absence of
treaty also States can transfer or surrender or extradite the fugitive criminal on the basis of
reciprocity or good faith. No State interferes in the affairs of another sovereign State because;
every State is sovereign in its territory. It meansit follows from the simple proposal that one
State may not do an act of control upon the temitory of another sovereign State that a
sentenced or suspected criminal whe makes good his flee from the territory of the State
where the offence was done to the land of another sovereign State is exempted from the
confiscation by the authority of the former State.The purpose of this article is to: first, at
present what arc the contemporary problems of extradition in national and International
perspectives; second, whether conditions for extradition helps to fugitive offender to flee
from the punishment; third, without extradition treaty a state cannot extradite the criminal to
requesting state and lastly, draw some conclusions on the future of the rule of extradition in

potential new universal extradition law.

It follows from the simple proposal that one State may not does an act of control upon the
temitory of another sovereign State that a sentenced or suspected criminal who makes good
his flee from the territory of the State where the offence was does to the land of another
sovereign State is exempt from the confiscation by the authority of the former State. Even
today, also several States failure to bring back the fugitive criminal before the judiciary.
Because what are the procedures and conditions are adopted by the States for extradition, it is
very difficult to fulfill and follow. These practices and conditions some time helps to fugitive
criminal to flee from the punishment. Therefore, universal law is essential for extradition,
then only we can see the conflict less extradition in the world. Under customary international

' Ast=1 of the United Nations Model Treaty on Extradition, 1990 provides that State should extradite the
crimitial on

the basis of treaty




the “I¥" company. In 2003 he was designated as a global terrorist. For capture of him India
and United States announced a reward of USS 25 million for his role in the 1993 Bombay
bombings and killed more than 200 peoples.. According to Government of India he is in the
city of Karachi, Pakistan®, The Unites States Government has confirmed in a London Court
that the most wanted criminal or terronist for India, Dawood Ibrahim and “D” company are
based in India, UAE and Karachi, Pakistan, Duning the ongoing proceedings of extradition of
51 year old Jabir Motiwala in west Minister Magistrates Court in London. He was one of the
right hand people of Dawood Ibrahim and he was arrested in London in 2018, August.
Because he was accused of plan to commit extortion, blackmail, A-class drugs trafficking and
money legalizing. Before west Minister Magistrates Court in London the accused jabber
Motrwala admitted that Dawood Ibrahim is the head of the “D™ Company and it is situated in
Karachi, Pakistan. Several times Government of India requested to Siate of Pakistan to
surrender Dawood Ibrahim but State of Pakistan refused the requests of State of India and
held that he is not in PakistanDawood [brahim is the chairman of the “D" company. He did
lot of unlawful acts or crimes in different States. He was born in 26™ December, 1955, He is
an underworld don in Mumbai. Dawood s wanted on the charges of terrorism, extortion,
targeted killing, murder and several other cases. In 2003 he was designated as a global
terrorist. For capture of him India and United States announced a reward of USS 25 million
for his role in the 1993 Bombay bombings and killed more than 200 peoples. In 2011 FBI and
Forbes declared Dawood Ibrahim was named three on the world's top ten most wanted
fugitive criminal. According to Government of India he is in the city of Karachi, Pakistan®.
The Umnites States Government has confirmed in a London Court that the most wanted
criminal or terrorist for India, Dawood Ibrahim and “D™ company are based in India, UAE
and Karachi, Pakistan. During the ongoing proceedings of extradition of 51 year old Jabir
Motiwala in west Minister Magistrates Court in London. He was one of the right hand people
of Dawood Ibrahim and he was arrested in London in 2018, August. Because he was accused
of plan to commit extortion, blackmail, A-class drugs trafficking and money legalizing.
Before west Minister Magistrates Court in London the accused jabber Motiwala admitted that
Dawoad Tbrahim is the head of the “D" Company and it is sitvated in Karachi, Pakistan.
Several times Government of India requested to State of Pakistan to surrender Dawood
[brahim but State of Pakistan refused the requests of State of India and held that he is not in

Pakistan. In these circumstances then the question how injured State can bring back the

Bhttps:/fenconmictimes indiatimes.com on 08-09-2019 at 9.00 pm.
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fugitive and punish the fugitive criminal. Sometimes on the basis of reciprocity or good faith
States can extradite the criminal without extradition treaty.

Conclusion: 1i is the social obligation and responsibility of every State to punish the
criminals. Now a day’s States enacted plenty of legislations to punish the culprits and reduce
or lessen the crime rates. Father of Modern international law Hugo Grotius said every State
has the right to punish the criminal irrespective of nationality because without punishment
it's very difficult to cstablish the peace in the world. Therefore, he said it is the societal
obligation of all the State to punish the criminal. But related to extradition of criminal
domestic law and treaty provisions plays an important role because there s no universal for
extradition. United Nations was established on 24® October, 1945. From 1945 to till today
UNOD will not conduct single convention on extradition, therefore States adopted different
types of practice in extradition. It means States enacted their own laws for extradition and
treaty provisions. Even at the time of enter into treaty, treaty parties have the liberty to accept
conditions or stipulations according to wish. When States adopted different types of practice,
conditions and follows their domestic law, then it's creating lot of contemporary problems for
extradition. Therefore to repeal the contemporary problems, UNO should enact Universal law
and all the States of the world should follow that law at the time of extradition.
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A critical analysis of reasons for adoption of children
in India

Mrs. Deepu F. *

Introduction

Family plays an important role in society, Almost everyone would have spent at least
gometime as member of a family and those who have not enjoyed family life have
suffered a bot on their life span. Living with family brings many advantages to an
imdividual,

The presence of & family is an essential component of every buman being's life,
starting from the stage of infancy up to old age. For a child, family is the first agent
of socialization ad the influsnoe of the family on the child during its formative
years has a great impact on their life. The atmosphere 2t home, as seen in lerms of the
discipline and sound relationship pave the way for & child to leam socially acoepted
forms of behavior, Further the child will also beam 1o cope with pressures and
responsibilities both inside and outside the home.!

Meaning & Definition of Adoption

The concept of adoption is concerned it as very difficult to define in words, The
concept of adoption has changed over a period of times in its form, purposes and
objects because it is natural that as human thought procecds the concept and
organization of social institations is also advanced and get modified. In most of
ancient civilizations and in Southern Indian cultures as well as, the purposes served
by adoption differed substantially from those emphasized in modem times. The
continuity of male line had been the main goal of adoption among Hindus. The
importance of male heir along with the religious and economic consideration made it
more popilar smong the Hindus, During the olden days, only the son could be adopted
and welfare of the adopies was the primary concern than the welfare of the adopted,
Adoption has always been considered as a wonderful opportunity to provide the
child with home and the parents o child. It offers an excellent altemative to institutional
care for an abandoned, destitute or neglected child in an astmosphere of happiness,
love & understanding which only a family can provide.

# Principal, Vidyavardhaka Law College, Mysuru

' DasharathaRamaish Kz = The Child®s Personality - impact of the femily™, (Sockal Weifare Depart-

manl, Bengalure, 1976) st P 3133,
L3

The MNew Encyelopedia Britannica: Adoption is the act estabhishing & person as parent
to ome whe is not in fact or in law his child. Thas adoption signifies the means by
which a status o legal relationship of parent and child between persons who are not
so related by nature is established or created”.

According wWorld Book Encyclopedia: adoption is a process by which poople take
a child who was mot borm fo them & raise him or ber os & member of their Tamily.”
Section 202} of Juvenile Justice (Care and Protection of Children) Act, 200 5: Adophon
means the process through which the adopeed child 1s permanently separated from
his bological parents & becomes the lawful child of his adoptive parents with all the
rights, privileges and responsibilities that are atiached 1o be biotogical child®.

Section 203 ) of Central Adoption of Resource Authority: Adoption mcins the process
through which the adopted child becomes the lawiul child of his adoptive parents
with all the rights, pﬁrilmrx-&mpmuibﬂiriﬁlhntmumh:rimnhi-:lngi:ﬂ chibd.®

Adoption in Indian Mythology:

Hindu mythology contains several visions concerning adoption. Anthropologically
and historically speaking they represent attitudes and value system of human history.
They may not be adoptns in the true sense but they represent the concept of adoption.
i.e., of bringing up someone elsc’s child as one’s own.

Indian tradition kas s chamcteristic paradoxes. The religious epics abound with
examples of babies that were bom in ope place and brought up elsewhere by non-
biological parents. Sita in the Ramayana and Krishna, Kara, Shakuntala in the
Mahabharata are some of the know names. The story of Krishna, which s often
guoted as a narrative in which there is total acoeptance of the notion that an adoptive
muather can love and care for non-baological offspring. so establishes the reciprocation
af the love by the child * The fact that Krishmna is referred to as Yashodanandan appears
very erucial 1o the notion of adoption and entitlement. The story of Kama in the
Mahabharata has more in common with the practice of adoption as it exists today.
Kama’s story also porirays the intense loyalty of the adoptes to the adoptive parent.’

P RH.Kersiey, “The new encyclopedia Britannica™, (vol-| Edinturgh , Scotland 1768}, at P i05

1 Joseph B Holan sed M. J Comnolly The 'World book Encyclopedia™, [Vol-IChicage, Blinats) at P &6

i CRWeena,: "Law relating tor Mreeedle Justior | Care & Protection of Children) gt 20055, §C-
JammandasfCo, Educationail Law Publisher, Mumbal 5017 jat P 14

' {537 Law Commision Repert of intsr- countny adoption,

o Kbk was e soe ol Devikd and Vasadeva but was Brought up by yashoda and
enacted Krishna Lecla depicts Yashoda's bve for her mischisen won. It
Fight ba dEscipling her naughity and dhobedient won. The stony of Kridhoa
from ratving & child not pecemarily of one’s own Blocdd. The mbisfaction
teetings i3 evident from the shon i .

T Harns i the aon of Kuntl, wha Belonged 1o the nuling class, He abandoned Becene Kintl was an
umwed mother and feared social cetrachm. & poor chariotesr and his wife, whe did fol kave their
wwe chilld, brought him up. Kept compbetsly in the dark about his noble parertage, when Kima
mmm:nmwnkwﬂm“wmmrrmhhmmwm
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There are scveral other tales in Hindu mytlogy that suggest that the concept of
raising 3 stramger's chikl has alsays existed children were broughi up by sages or
rishis; girl chikilien were brought up and given in marmiage w0 princes and kings,
mslscation a child - centeredness in adoption. The mah of Shakuntala and Andal
pssutne importance & examples of fomale sdoptions. They were both considered
poddess earth’s gift 6o their respective parenis.®

Adoption in present Era:

Mowndnys the demand for children in adoption has been increased but | 9901 childen,
including 1,322 girls available for about 20,000 prospective sdogtive parents. The
reason 15 that many of the child care institution which have not been registened with
eentral adoption resource awthority®. According the Child adoption resource
information and guidance system out of ten prospective adoplive parent’s only one
child is available For adoption. Further, some of the unscrupuloas child adoption
agencies have made India international baby shopping center®  children are sold
abroad by providing false information about them and withaut assuring their security.
The total disregard For the wellire of the children makes them mene commaoshities in
the adoption markei. The sdoplion guidancs provides that chibdren should be preferred
Tor Indion sdoptive parents rather than fareign adoptive parents. But i reality the
agencies pever prefer children being offered for Indian adoptive parenis, Al przsend
there is no unifonm law for adoption. The instiiion of sdoption has received a more
atbention to Hindu becanse they always conssdered it a3 a means of salvation,

Reasons for Adoption in India
Adoption is a very personal decizion for prospeciive parends, it"s very difficult 1o
point out one or twe reasons because the reasons for adoption are differ fram person
to person and family to Gmily. Generally the couple unable io bear a child after a
long time of mamiage they go for adoption. A close look at the data on adoptive
parents reveals that & majority of them adopt becawse ihey cannot have biological
chibdren. In most cases, the reason for non-conceplion is a problem identified with
the woman, In only o few instances is it acknowledged that the man is responsible.
The reasons for mfertility in women are recognized as a lack of ovulation, blocked
fallopian tubes, low hormone levels and repeated abortions. In men the

generally given & low sperm couni.
The reasons for adoption can be discussed in two ways
I} conventional freasons 2} Hon-conventional reasons

" The makden whe wal Bukostals fevraled to the bing the seciet of her birth, He
Vidlreamitrs, the holy sage wha had beon o Kihawiya and was made & Brabmin in
artorities, I came to pass that Indra becomes slanmed ot his growing poved, 5o i
lenakn, e Beautilul spsara, 1o diturh the medistion of the holy age. In time, Menake becime
e et hier of A halsy girl whom b caat on the river bank. Then Karss found and Book pity on the
childl, He waid, she willl be mine, my own desghber.

! The Econamic Thmed oo Auguil 52, Baegalone edithon, 2018, 8t p &.

= Frontiine June 3, 5008, ab P 4
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Conventional Reasons:

There are two fobd objects of adopiion. The sonless man adopes a son for spiritual
benefits. The dnitakaputra perpeiumtes the famly e and ihe name of the sicesiars
of the adopter, So behind the act of adoption these two objects are hidden, A sonless
person solved all secular and religious problems by the adoptod son.

Non-conventional Reasons:

1. Geauine love for children: Although it may sound & bit anrcalistic, there are
many couples that adopt children due o thear love for young ones. Their bve for
chibdren is 50 compelling that they adopt children, imespective of whether they have
natural heirs or not.
2. A couple with two or more children of the same sex: 1T a couple already has two
bays, they may crave for a girl child or vice versa, With mo control over the sex of a
natural chikl, they fiear trying again. But they find it much safer to go ahead and
adopt a readymade child of the opposite sex. Some couples adopt children ou of
their specific choce of sex/gender of the child. They may even adopt two chilidren of
both the sexes and complete the family,
3. A couple with only one child: Sometimes the single child feels the loneliness.
However, o couple, especially the mother, may not have the encrgy o go through the
entire process of pregnancy and childbirth w pander 1o the needs of this only-lonely
child, It seems much simpler to adopt a second child and complete the famiily.
4. To control the population: Some people genuinely believe thai the world docs
naot need any more children. They feel for the ehildren who do not have families and
home. Therefore, they decide to sdopt children from this overpopulated world. What
a noble thought i is one of the most osching wavs of serving the social cause.
5. Far the joy without the labour.: You may heard of this joke that adoption in a
healihy couple is the beight of laziness. IT a couple can produce a chald, then it is
pointless (o adopt, many feel. But one of the more scricus pole, SHme women are
genuinely scared of labour pain and the process of prognancy or some women do not
want o lose their Ggures after child birth, In this connection the couple adopts children
and expericnees the joy of parenthood without the pain,
6. To help out a fricad or a relative: There can be a specific reason behind adoption.
For example, a couple wanted to help out a friend who had fallen on bad days.
fore, they decided to adopt his son, Sometimes, some couples are bessed with
not know how to handle fwo infants at o time then, childless couple
adopt one of the twins,

invalved in their carcers: Some couples do not have the ime, enerpy or
the inclmation to go through the process of childbirth, They find more convenient to
foo i fior adoption. In some cases, the biological clock of career-onented women may
run out, and they may be compelled to adop. =

# o 85, Deial: Mufla *Principles of Hindu Law™, [Lexls HextiBotierVinrths  Magmer, 1070) ot P 752
"




8. Contraceptive Fill: Using of contraceptive pill like Mala- [} or other mrethods in
order 1o avodd pregrancy before or after the marminge leads for repeated abortion,
Even before and after repulorly causes detrimental 10 have children in future many
couples opt for IVF or ony other methods but whsen it 15 nol successTul finally they go
for adoption.

9. Single person who wanis to experience parenthood: Mowadoys due 1o many
reasons men and women are scared abowl tee marmiage and they decided 10 remain
single. In the mean while single person is also eligible 1o adopt a child legally. Inthis
regard, without mamage they can enjoy the parenthood by sdoption,

Based on above reasons the rescarcher pointed out some cebebriiaes who have adopied
i SusmitafSen — Renee, MithunChakravarthy- [shani, Salim Khan - Arpitha,
SublasCihal- Megha, Dibakar Banerjee - Herla, Shobhana - Apanthanaravani,
ReveenTandon- Poop and Chaya, Mikhil sdvani -~ Keyn, KunalKohli ~ Radha,
SandipSoparkar ~ Arun. Further the researcher enlighsen that, Rapesh Khanna (Famous
Ballywood actor), Melson Mondela{Souwth Afrcan’s firsd black president), Bill
Clinton { 42 President of USA), Dave Themas { KFC), Steve Jobs{ Founded apple
Imc) are instapces of adopled childeen,

Consequences of Adoption of Child:

Adoption ordimanly terminates the nghts amd responsibilities of the natural panenis
o the child, The death of an adoptive parent does nod restons the nghts of the natursl
parents.

Adoption creates the same rights and responsibilsties between o chibd and adoptive
parents a5 existed between natural parent and chiki. An adopted child s entitled 10
the same rights as o natural child, Staties usunlly provide that adopted chibdren can
inherit from adopiive parcats in the same capacity as natural children & conversely,
adoptive parents can inherit the property of an adopled child who predeceases them ™

Conclusion:

The traditional approwsch for adoption was institwtionalization of destitute, neglected,
marginalized chikdren and children in espacially difficull circumstances. This appsoach
resulted in the child being separsted from family enviroament. The trend today is
townrds non institutional services, During the last few decades the significant role
that & family plays in a child’s nurure and his or her plysical, paychological, mental
and social growth and development has been increasingly realized. The non-
institutional approach 1o chikbren in crisis situation is upheld globally as it meets the

= Indlam Parentiag, = Beautifel reasces for sdoplion™ [ Mew 34, T017,11.30 PMsTLp=S S/
WL comitome- i 1_ES ben-beautiful -neasone - fior-adopting- a-ciid, html

= CuraPanrtier] and Piilip 5. Hall: = The Single Mother's Guide to Rakiing Remarkable Boyi” | Adams
Medis, an F® Publicatiom Company, LS8, 2008) at P155

= Tonsequence of Adoption™, L, jrank. oeg, (0ot 36, 2017, 10.35PM] Bitps ! fLaw, jrank. oo /pages’
4 DOV Aesfop oL piiguaenosi- Adaplion
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huibd s oy 1o a family. Every child has o night to family. This can be achicved by
stvengihemang the fomily as o wnit, by providing counseling and support services.
When the child’s own family cannot look after him or her, substilute servioe based
v slwsuld be amanged. The final objective is towards the matitmalization of the
chulid

The concept and practice of adoption in India has changed significanly from the
frast. Adoption in the carlier time was parent centerad, the needs of the parents being
the: primsary consideration. The practice was o adopt children from within the Fimily
or kinship group. Beginnings from the 19%60°s changes have mken place o1 the social,
legal and practice levels of the adoption. The rraditional practice of instifutional care
being offered to an increasing number of orphaned, destitute children was replaced
by non-institutional approaches of finding family based altematives. Adoption is
considered the best alternative for children deprived of biological families. The practice
of placing unrelated children in adoption through agency intervention began in the
carly seventies. In this connection the following laws are governing the adoplion of
the child, care and protection the children, In spite of these laws the peoples are not
aware of i

In the existing Indian set - up, adoption of a child never serves the purpose of adoption
us infended by the International Convention, More than that, the existence of country
= wide rackets involved in inter- country adoption explodting the loopholes of the
existing rubes explain how the best interest of the children are being oppressed,
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A CRITICAL ANALYSIS OF LAWS RELATING TO
MARITAL RAPE IN INDIA
Written by Indumathi M J & Dr. M . Suresh Benjamin
* Assistant Professor of law, Vidyavardhaka Law College, Mysuru, India

** Associate Professor, Guide, Department of Studies In law, University of Mysore, Mysuru,
India

ABSTRACT

Marital rape is an aspect of marviage that is solely not taken care of by the present exisiing
lews, In spite of the increased recognition of various Penal laws in India, the Marital Rape has
generated in the past twa to three decades. There is a need for a special law on marital rape
in India. There are many descending opinions on the idea of marital law, few are that
criminalization of marital law would flaw the institution of marriage and courts aren’t
supposed fo interfere within what goes around with a husband and wife. Women have been
given with the right to fight for protection, but her own husband, wheo she married with fill
belief, tries to hurt and torture her by having a forceful sex without her consent which
ultimately spoils her health and well-being. Marital rape is not only the chief concern in the
field of women's rights at the moment, but it also violates several constifutional provisions af
the same time. Somebody rightly pointed ont that a country s growth and development can be
assessed by looking at the position and respect thal it gives 1o ils women. In this paper, the

researchers would like fo give aut the scope of marital rape in India, the lows that it violates,
an amalysis as to why has not been legalized yet and why it should be legalized and a final nole

on conclusion.

Key words: Marital Rape, Penal laws, Women's Right, Criminalization
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of patriarchal subjugation and most of the times, because of their economic dependency, the
women victims don’t come forward with their sufferings. Taking into account the laws of other
countries in comparison to the Indian nation, India is far behind from taking a step to create an
exclusive law for MARITAL RAPE at the moment. Till a new law comes inte being, the
provisions from IPC and the Indian Constitution could be used as a defense, However, in the
changing times every law needs to go through a change as one is discovering new things every
day and human mind is constantly evolving. Thus, till a new law is in place, one can use the
existing provisions. After a scrutinizing study one can bring a new law in place for Marital
Rape or add relevant sections to [PC or the Domestic Violence Act.
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COMPETITION PROVISIONS IN TRADE
AGREEEMENTS — AN ANALYSIS ON INDIA’S
NEGOTIATING STRATEGY

-Dr.Sridevi Krishna/
| Assistant Professor, Vidvavardiaka Law College, Mysura, Karnataka, India

Absiract

The process of globalization 1s considerably driven by trade and mvestment liberalization. In global market,
there is an increase in interdependence of the cconomies ever since the reduction of trade and investment
barriers, increased market access coupled with advances in international communication, transportation, trade
facilitation and knowledge based services. There 18 increase in trade in unprecedented way alongside a sharp
increase in foreign investment. Firms are increasingly organizing their operations on a global scale and trade 15
getting intemationalized where they are more exposed to regulatory systems and business practices of different
countries. There is a recent trend towards trade agrecments that include trade related competition provisions,
However there are large differences across these trade agreements in terms of how the competition provisions
are addressed. The intemational community has tried and tested various approaches to effectively tackle
competition issues with a global dimension. These include efforts to achieve multilateral agreements within
WTO, incorporating competition provisions within FTAs, signing bilateral agency contracts and informal
cooperation between competition agencics. In this context, this paper focuses on competition provisions in trade
treaties, highlighting few FTAs and RTAs. An analysis on these draws a conclusion that cooperation in
implementing competition laws is immensely helpful.

Key Words: Liberalizanon, Competition, Trade Treaties, Bilateral Agreement

INTRODUCTION

In recent years, countrics across the globe have been engaging in trade agreements at bilateral and
regional level to forge deeper economic relations. Conventional bilateral agreements focused on removal of
tarifT barriers and wider markets for goods. However, in recent years, there is a trend towards agreements that
include a broader list of trade refated issues: trade in services, investment, intellectual property, trade
facilitation, competition, and so on.® Competition policy and its related aspects have become relevant today
hecause with the inflow of foreign products and companies, there are new challenges such as anti-competitive
behaviour by Multi-national Corporations and international cartels. In such = scenario, incorporating
competition issues in bilateral agreements/ Free Trade Agreement (FTAs) ensures that anti -competitive
business practices do not hinder market access and dilute the benefits of such bilateral agreements.” India is also
following the same path of entry into bilateral FTA/PTA as evidenced by Indo- Sri Lanka, Indo-Chile, Indo-
Bhutan. Indo-Thai FTA and Singapore Comprehensive Economic Co-operation Agreement cte. These
agreements have focused on elimination of tariff barriers, co-operation in financial services, investment and
other areas of economic ¢o-operation o ensure greater market access for India’s goods and services through
preferential deals. India has been fairly cautious in excluding competition provisions in its bilateral treaties.
However, increasingly there is a feeling that issues such as market domination and role of Competition
Commission should also be  included in these bilateral treaties. This is considered important for providing a

! pssistant Professor, Vidyavardhaka Law College, Mysur, Karnataka, Indi

! NAPTA, MERCUSOR were some of the earliest irnde agreements covering wide range of issues such as trade in goods and services,

imtellectual property, invesiment, government procurement, ree movement of busisiess people, cpmpesigion, and a dispute setlement

mechanism f

' As of 4 January 2019, 201 RTAs ore m force
IJRARZIC1468 | International Journal of Research and Analytical Reviews
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CONCLUSION !

In terms of implementation of Competition provisions in trade agreements, there is very linle
expericnce. The level of implementation of Regional Competition provisions tends 1o be low, particularly in
developing countries. This is because most of the developing countries still lack a competition law or the law
being of recent ongin. They suffer from low institutional capacity of domestic competition as well as weak
competition culture impacting potential for cooperation. Even in terms of applicability it cannot be taken as
‘one size fits all' as there is a wide heterogencity of participating countrics in ferms of size, level of
development or maturity of their competition systems or even the existence of competition law.

Thus, involving competition authoritics i the negotiation of RTAs is good to make the competition
provisions more effective. A successful competition law regime at least in one member state, can act as a
catalyst to the adoption of competition clauses in trade agreement and for its successfil operation. For one state
i can serve as a basis for competition law advocacy and also accumnulated knowledge can be built upon, in
operating the agreement. Also, sufficient resources are important precondition for an operational regional
competition authority. Insufficient resources often result from wider macro-economic conditions in member
states such as deep poverty, regional conflicts or natural disasters and competition law often is not a priority.
This fact strengthens the need to determine, from the outsel. whether indeed it is in a country’s or & region’s
interest to invest in competition law. This depends upon the government wish as 1o what to do first?
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PERFORMANCE OF CONTRACT- A PREDICAMENT
CREATED BY THE PANDEMIC
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ABSTRACT

The drastic ill effect of pandemic is felt by almost all the sectors of the industry. Globally the
governments declared lockdown to control the spread of deadly virus. The borders of all nations
are closed and as result trading activities has come to a standstill, There is an increasing
financial burden coupled with an impending uncertainty, over the performance of commercial
contracts and this has led to the breach of agreed obligations. The impact of COVID-19 has
incapacitated the parties to fulfill their respective obligation under the commercial contracts,
as it calls for a diverse nature of resources and services for 1ts performance. In this background
this paper ponders over the force majeure clause to be invoked as a defence for non-
performance of contract keeping in mind the consequences of such situation. An analysis of
present Indian laws on non-performance of contract is also discussed in the light of present
policy measures undertaken by the authorities.
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In most of the cases where performance of a contract becomes impossible, the party that has
received any advantage under such contract at the time when the agreement is discovered to be
void, is required to restore such advantage to the person from whom the same was received.
This is expressly enacted under Section 65 of the Contract Act. However, this is not an absolute
rule. The extent of restitution will depend on a case to case basis. involving an analysis of

several factors, such as expenses incurred by the non-breaching party.

Further, partics to contract are free and can expressly provide that the risk of supervening events
shall be borne by one of them, or apportion it, or deal with it in various ways such as suspension
of performance, compensation, refund, restitution or discharge. Ultimately, if a Party fails to
agree on the event being a Force Majeure event, or fails to comply with the provisions of the
Agreement under the applicable Force Majeure provisions, or attempis m’H_tl'ti!jlf_la claim of
frustration of contract in presence or absence of a force majeure clause, ﬁﬂﬁﬂ will need to
look into the contract and assess legal risk and remedies in terms of litigation or arbitration of
the dispute arising out of such disagreement,™"

CONCLUSION

Thus, it can be said that invoking force majeure clauses would depend on the contractual terms.
Alsg, it is eritical to understand the commercial operations and transactions of the company in
the relevant industry and sector as to the ambit of contractual clauses dealing with impossibility
of performance. The judicial interpretation of contracts in disputes involving unforeseen events
15 most of the imes dependent on the nanure of the contract and the language of the terms. It is
therefore prudent for the parties to know their respective rights and protect themselves on either
side of performance, allocate risk properly, formulate proper strategy for renegotiation and save
the intention specified in the contract through proper legal advice. The government should also
be proactive and take necessary steps to rectify the defects in amended Specific Relief Act.

!'.-- | o s :
ayardhaka Law Coliege
hysore - 570 WA

JOURNAL OF LEGAL STUDIES AND RESEARCH
Volume 7 [ssue b = [SSN 2455 2437

November 2021
www,thelawbrigade.com




An mﬁ%ﬁ_@ﬂ from The Law Brigade (Publishing) Group 109

REFERENCES

s Chitty on Contracts, “General Principals”, (Sweet & Maxwell, Voll) 31* Edt

s Kshama Loya Modani et.al, “Impact of COVID-19 on Contracts: Indian Law
Essentials™, (India Law Journal) 2020

e Meena R.L, “Text Book on Law of Contraet” (Universal Law Publication) 2008

e  Mulla & Pollock, “Indian Contract Act, 1872 & Specific Relief Act, 19677, (Lexis
Nexis) 15® Edu

s Pooja Gera, “Contract Enforcement During COVID-15: India should brace iiself for
tackling the amended Specific Reliel Act” (Bar& Bench, 1% Nov), 2020

ENDNOTES

| Brisish Movieto-mews Lid. v. Landon and Districe Cinemas Ll L.R., (1950) 2 AILE.R 390

a0 At B4

';E:.h.nrru Loya Modani etal, “Impact of COVID-19 on Contracts: Indian Law Essentials”, (India Law Journal)
0

™I A2

* Office Memorandum No-F. 18:4/2020-PPD ("Force Majsure Clause’, issued by Department of Expenditure,

Procurement Poliey Division, Ministry of Finance)

* Chitty on Contracts, *General Principals”™, {Sweet & Bdaxwell, Vel 31" Edi

" Rupra nobe 4

" Caryabrata Ghose vs. Mugneeram Bangur and Others, (AIR 1954 5C 44), paragraph 17.

141 S'm note ‘

n jﬂ}'f’ﬂ'

* Energy Watchdog vs. Central Electricity Regulatory Comemission and Others,{ 2017 (4) SCALE 580)

= Supra nate 4

 Specific Relief iAmendment ) Aet, 2013

i Pagja Gers, “Contract Enforcement Dusing COVID-19: India should brace itself for tackling the amended

Specific Relief Act”, (Bar& Bench, 1 MNov 20200

wid Al

™ Civil Appeal No. 3574 of 2009

% Supra note 15

it heena B L. * Text Book on Law of Contruct”™ (Universal Law Publication) 2008, pg 213

i dfulla & Pollock ,  Indian Contract Act, 1872 & Specific Relief Act, 1967", (Lexis Mexis) page 1181,

=14, A 186

= Supra note 14
“-EI.IFHT
%‘Pﬂ
aw College

Vst o1

JQURNAL OF LEGAL STUDIES AND RESEARCH
Volume 7 Issue 6 = ISSN 2455 2437
Movember 2021

www.thelawbrigade.com




IJARSCT

Impact Factor: 5.731

Scientific Journal Impact Factor
www.sjifactor.com ISSN No. : 2581-9429

A Double Blind Peer-Revie

Volume 9, Issue 1, September 2021

Mysora - 570 001

= crﬂssref i ‘-.-'Et!'_.'au':egp haka fsi'l:'_i'uflnga

DOI: 10.481 TEIE;EB

www.doi.org




I55H (nline] 25819429

" @ Giriq IJJARSCT

- - iniernational Joumal of Advanced Research in Science, Communication and Technology {IARSCT)

IJARSCT Voluma 8, lssue 1, September 2021
it Factasr: 5.731

A Human Right Approach of Right to Health

During Pandemic

Dr. Prakruthi A R
Assstant Professor, Department of Law
Vidvavardhaka Law College, Mysuna
praknathi an@gmail com

I INTRODUCTION

The nght 1o live 1sn’t the absetce of death; its living a life with good bealth and human dignity.” Human nghts ac
fimdamentally linked 1o global heabth in the costext of the COVID-19 pandemsc. Human nights law guaranices
everyose the mght to the highest attmmable standard of health and obligates governments (o fke seps to prevent Lhreads
to public health and to provide medical care to those wha moed it The Langaage snd principles of haman nghts relate (o
the rights that suppont the survival and basic wellbeing of communitics and individmals, incleding their nghts o life,
health amd sn adequaie stndand of livieg, Humen rights low also recogmzes that in the contest of sorious pablic health
thicats and public emergoncics thieatening the lifie of the Mation, restrictions on some rights can be justificd when they
have a legal basis, are stncly sccciswry, bated on sclemtific cvidence and neither arbitmry por discnminatory 1o
application, of limited duration, respectfiol of human dignity, subject o review, and proportionate o achieve the
objective,

The scale and severity of the COVID-19 pandemis cleardy miscs to tks kkvel of 3 pabdic health thireat that could justify
restrictions on certain rights, such as those that regalt from the smposition of quaminting or isolation imiting frecdom of
movement, Al the same time, carcful aliention (o buman rights such 25 nem=discrimimation and kuman rights princaples
guch as trangparency and respect for human dignity can fogier an cffoctive rosponse amidst the turmenl and diznaption
that imcvitably resulls in times of crsis and limit the karms that can come from the imposition of cverly broad measares
that dio not meet the critena

1. CoscErt oF Hustan RigaTs axn HeaLtn

1.1 Human Rights

Haman rights have been defined as basic moral guaraniees that people in all comntries and cudtares allegedly have
simply because they are people, Calling these guarsntees “rights”™ naggests that they attach to particular individuals who
can invoke them, thal they are of hagh pnonty, and that compliance with them 15 mandasory rather than discrotionry,
Human rights arc frequently held to be undversal in the sense that all poople have and ghould emjey them. and o be
sidependzal in i ssise thal ley exist and are svailabls as sandands of justification amd cnticizm whether o0 nod thsy
are recognooed and implemented by the kegal sysiom or afficials of o country,
Heman rghts are the bagic nghts and frecdoms that belong o every poison in the wosld, from binh usil death. They
apply regasdless af where vou afe from, what vou believe or how you choose e live voar life. They can never be taken
away, alibowgh Ibey can sometimes be restnoled = for example (T 3 peson breaks the law, or in the imterests of nadianal
gecarity, Those basic nghts are based on shared values like dignity, fivmess, equality, respact and indcpendence. Thess
vadues ars defincd and proteciad by low.

1.1 Hight to Health

“The nght 1o the haghest aftamable standard of healih™ mplees o clear set of kegal obligations on Aales to crgane

appropriate cosditbons for the enjoyment of health for all people wathowl dizerimination. The Warld Healih

. Urgamization defincs the lerm “Health™ is 2 state of complete physical, mental and soxinl well=being and not mevely the
ﬂﬂn:n:u[ducmurn:hrmmdﬂumnq!nfm:djwm means the diagmosis, reatment, and prevention of

disease, illness, imgury, and oiber physecal and mental impairments m bumans The rght to healih = closcly
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V, CoNCLUSIDN

Mamy countrscs have hahed some or all isternational travel since the oaset of the COVID-1% pandemic i now have
plans & re-open travel . This document cutlines key considerations fior pagional health authoritics when considening oo
implementing the grdual returm 1o entemational travel operations. The decision-making progess should be multisectorl
and ensare coordinstion of the measarcs implemented by national and fatemational trasport awiboritics and aifer
relevant sectors and e aligned with the overall national siraicgics for adjustng public health and social measures. The
gradual lifting of travel measures (or temporary restristions) showld be based on a thorough sk asscssment, taking into
account country conlexi, the local epidemsndogy and transmussion paastems, the pational health and social meanmnes W
:m:.mllh:mhmk,m[m:npuulﬁnrmmhqtmmbﬂhﬂqummddmmimw-mmmiuu
posnts of emiry, Amy subsequent messure musl be proponsonsle to pablic healih nisks and should be adjusted bused on
a fish assessment. conducied regulady and systomaticdly s e pandemic sibetion evolves and cusiBumicibed
regubardy in e public
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Abstraci— Is the centermporary soclety sgeing women fece miscrable conditions in their life dus te secial and traditlonal family
strmctmre they are forced fo live with several resirictions henee they fimd themselves marginalized and [selated all the time. |n
Inddia, the life cxpectancy has steadily gane up frem 32 vears af the st of Isdependence to over 66.8 years (mabe: 65.77 and
female: 67.95 vears) im 2011, & women live benger iban men, most of them have bo live a life of & widow in thelr silver years.
Agcing women lesd 8 marginobized life and many of them live a neghected amil miserable life. Most of ihe rescarch stedies shaows
ithere is gross of vislation of human rights (o ageing wemen but sl doe to family sentiment and social valees, these people are
doesa’t Feveal the sltustbon which they faced In the four walls of (ke home. Almest all ageing wonsa fsce health, financlal,
cmotional, abuse, diverimination ansd casily target by i criminaks specially ageing wemen, hemce we need b focus en human
rights issues concerning sgeing women in onder o emsure respectiiul, mere comfertable and bealthy eavirommweat for them e
live, The present stmdy focus upon the homan rights of ageing women in Indian wenarie and how for laws and goveransent

polickes te ensure human rights profectben ameng ageing wemen.
Key Wonds: Ageing women, Problems of ageing women, Human rights, Nottunal amd [nicrnational Laws,

[NTRODUCTICR

The Mature philosophy savs everyonge who is born has to grow old, One has to grow old and live with the
discomfort, disabilities and infirmities normally associated with obd age. Living with old age means living with
problems this become a sertous social problem with development of medical sciences and health care system.
In India, the life expectancy has steadily gone up from 32 years at the time of independence to over 66.8 years
{male: 65.77 and female: 67.95 years) in 2011, as women live bonger than men, most of them have to live a life
of a widow in their silver years this compels the slate to seriously look and provide them human rights
protection and social security benefits within the means and bounds of the State’s revenue capacity,

POPULATION OF AGEING WOMEN IN INDIA

Population ageing in recent vears show that ageing population is not a balanced one as the fomale ageing are
higher than male elderly. At the age of 60 men out of number the females whereas as the age grows female
outnumber the male. The 80+ population projection reveals that by 2016 men figure 36, 13,000 where as
wormen figure 53, 46,000 (Bose) ie. 0.7% of the total populations will be elderly females. Maximum old
population ks in the category of 60-64 (3. 1%) which declines as the age increases.

HuMAN RIGHTS VIOLATIONS OF AGEING WOMEN

Ageing ptpl_:vl_¢n: i a major problem across the world, as the population of ageing is growing due to increase in
health facilities. Among the ageing person, ageing women are most vulnerable group of the society suffering
from socio-cconomic and health problems. The extents of problems of ageing women are more if they are
:-.-u:st_L There are -nnmn_n.:mblt problems faced by the ageing women, ie. loss of social slatus, Sconomic
insecurity, lack nl‘rr::-q_:-r.-.-; in the socicty and family, and if widow, the worries, depression is more causing more
hfﬂ_"h_lﬂ'ﬂhl'ﬂn!- Ageing women have to face age related dis¢rimination, mistreatment, harassment and ﬁm in
their life due 1o lack of awareness about their rights and support system available for them in old age. Indian
women have always been introvert by nature, that's why they are vulnerable and soft target of wr‘mrgl doers.
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Abstract.
Since the time immemorial indigenous and local communities are treasure of traditional knowledge

around the world. Indigenous knowledge has gained m'cr_ﬁunra and is part of local culture and

ial needs.

IgN In conservalion
i i'ilﬁ the natural

ble information to

! T us people identifics natural
resources in hindif&rﬁfﬁcﬁﬁch contains medicinal values Through skill and techniques which is useful for
our society. Such skills imd techniques should be protected under intellectual property law. Present
intellectual property law has not recognised intellectual property rights of indigenous community, Hence this
research article will discuss contemporary legal as well as policy issues in protecting intellectual property

rights of indigenous and local community.

Introduction:

Man is by nature is a social amimal. He may be in the culture of indigenous community or in non-
indigenous culture but surrounded by biological diversity. Biodiversity is therefore the natural biological
capital for our life support system. Our survival depends on the web of life created by the interactions of the
millions of different animals, plants, fungi, and other microscopic organisms that share the Earth with us.
Biological diversity renders invaluable services for human well-being. Our ecosystems setyites, panu: ul.nrh.r

the ones that provide food, fiber, freshwater, pollination of crops, livelihoods, ]JNIW%

disasters and significantly contribute to human health. Over 1,00,690 species of fau ﬂﬂw u:r. of

I:Iﬂ'
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flora have been documented in the 10 BZs of the country. This diversity is hosted by many types of
terrestrial and aquatic systems namely forests, wetlands, grasslands, desens, coastal, and marine ecosystems.

There is an infinite emotional bonding between Indigenous community and biodiversity since time
immemorial. Some plants and trees have greatest significance in tribal culture. The life of non-tribal or life of
our modemn society is also associated with biodiversity which has different bio- geographical areas,
However, the local communitics particularly, members of tribal sections largely depends on these natural
resources for their day-to-day living, they protect the biological resources with their traditional knowledge
and their own sustainable development strategy,

In contradiction, present day’s biodiversity is under great pressure because of our neo-modem life
style, rampant urbanization, technological and industrial developments, proliferation of environment-
unfriendly economic activities such as inappropriate mining, appropriation of wetlands for construction etc.,
are indeed the main reasons that damage the sustainability of such ecosystem services and degradation of
environmental and natural resources which ultimately impacts on life of indigenous habitats. Thus, this
article will enlighten on contemporary issues on traditional knowledge of tribal community and their

Y
-

Intellectual Property Rights. A
Whn:r:hﬂl:cnnu:'l’rlhu? e
Inhabitanis or mdimlﬂ*ﬂ:ﬁ:rﬂt or hll-lt!ls are identified asitribal. They are also known as

, “hill tribes™

alists”, “vulnerable

culture and environment, it 'tmrlsmiﬂnd orally from generation to generation. Traditional Knowledge (TK)
in the context of biodiversity refers to the know-how, skills and practices evolved and adopted by local and
traditional communities over centuries regarding mainienance and use of natural resources. The range of this
knowledge 15 vast. It covers medicinal and other properties of plants and animals, the manner of using them
for healthcare and other essential needs, insights into the intrinsic value of biodiversity for environmental and
human purposes and manner of conservation and sustainable use of the elements of biodiversity. Its ethical
norms help regulate human interactions with the natural environment and secure intergenerational equity.
Traditional knowledge can make a significant contribution to sustainable development. Most
indigenous and local communities are situated in areas where the vast majority of the world's genetic
resources are found. Many of them have cultivated and used biodiversity in a sustainable way for thousands
of years. The contnbution of indigenous and local communities to the conservation and sustainable use of

| Office of the United Nations High Commissioner for Human Rights [OHCHR], 2013, p.7 ) .
LJCRTZ101598 | International Journal of Creative Research Thoughts (LICRT) www.licrt.org [ 4872
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promoting grassroots knowledge, innovations, value addition and protection including through IPRs of the
waditional and local knowledge documented by it and its field organizations. Honey Bee Network associated
with NIF has documented more than 1,00,000 ideas, innovations and TK practices.
Intellectual Property Rights and Traditional Knowledge

The Traditional Knowledge Digital Library (TKDL) is pioneering initiative in India under the joint
collaboration of Council of Scientific and Industrial Research (CSIR) and ministry of Ayush, to prevent
exploitation and to protect Indian Traditional Knowledge at the 14 Patent offices worldwide. The access of
the database is given to patent offices worldwide that have signed non-disclosure access agreements with
CSIR. The CSIR-TKDL unit also files third party observations and Pre-grant oppositions on patent
applications related to Indian traditional Knowledge based on the TKDL evidences. 3o far 265 Patent
applications have been either withdrawn/deemed withdrawn or amended or set aside on the basis of TKDL
evidences. The People Biodiversity Register (PBR) is a tool for formal recording and maintenance of
comprehensive information on availability and knowledge of local biological resources, their medicinal or
any other use. The CSIR-TKDL Unit has signed a Non-Disclosure Agreement with NBA of PBR
information. mmmv&m{w not clear in recognising TK holders under pal_enl regime

1. ge who p'mﬂde source for their Patents must also be respected. Existing legal
framework relating to IPR should be flexible in recognising and rewarding all stakeholders. Proactive legal
and policy initiatives are in need at present days in protecting the economic rights of indigenous people
traditional knowledge and their skills and techniques.
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Protection through National & International Laws

Dr, Sridevi Krishna'

ABSTRACT

The war and conflict create a high level of internal displacement and refugees who are prone to various hunan
rights vielations. Estimaring this number globally is difficult and also impossible 1o keep the record, Regular
mokitoring is noi possible for a country when theve is no coordination from central and state governmenis. The
nanire, frequency and extent of the causes of internal displacement are so varying that it would be a herculean
task 1o monitor and record them. Political sensitivities af state level prevent the release of swch data'on the exact
natire and extent of displacement. The majority of cases in which peaple have been forced to flee their homes are
the consequences of governmental pursuit of political goals and development objetiives. Alongside development
~induced displacement new casual factors are also emerging. In a global scenario if cold war days coused
displacements through armed conflicts fueled by big powers, in South Asia the so called post-cold war destruction
conflicts have generated displacemeni since a long time. This paper explores the issue of protection of Internally
Digplaced Persons under both national and international laws. An analysis on migrant workérs displaced fecendy
during COVID-19 has been carried out and also focuses on theoretical and legal provisions dealing with the
peapie who have suffered due to conflict induced displacement. The paper brings oul few suggestions which is
needed to alleviate the difficuliies af those population affected

KEY WORDS: Internally Displaced. National Laws, International laws, Pandemic, Community

INTRODUCTION

. People are forced to flee or leave their homes particularly in situations of armed conflict are gcn:rali_','
subject to heightened vulnerability in a number of arcas. Displaced persons suffer sagnl’r'ln.::amly hugher rates of
mortality than the general population. They also remain at high risk of physical attack, Sexual agsaull and
abduction, and frequently are deprived of adequate shelter, food and health services

The overwhelming majonty of internally displaced persons are women and children who are especially at
risk of sbuse of their basic rights. More often than refugees, the internally displaced tend to remain close to or
hecome trapped in zones of conflict, caught in the cross-fire and at risk of being used as pawns, largets or human
shields by the belligerents

;\?;;:G‘;w

s

- Asst Professor, Vidyavardhakn Law College, Mysuru (snideviknishna S digmanl com)
*haps fwwew ohebr.org/en/special-procedures se-indernally-displaced-personsabout-intermally-displaced-
pcmulmiﬂ;a-:[tx[;mmLan:n.'a“.‘ﬁtlp-.-rsnrl.-s'-qitls.uIILﬂﬂn_?IJ.-.:gnur..,-.mul:..*:-f.zuhmlm,,.|.._-z|._1u,zf't;,zugwdauu.
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enviramment, access fo documentation, restitution of property rights, delivering basite nemsms.s services and
h‘-rd:hh:rad to those affected. . |
: |

Looking to the West, according to the Intemal Displacement Monitoring Centre, l]]i?s have had to l:llhl:r

refurn to their place of ongin or locally integrate in their place of displacement but return [qr a third location has

not been exercised in most of the situations as seen in Bosnia and Herzegovina. In contrast countries like Georgia

and Afghanistan have changed their respective pnhcu:s Lastly, the Representativé of the Secretary General

on Human Rights of IDPs*' has supported the view that if the living conditions in a third plabl: pravide livelihood

opporfunities then the displaced communities would be in a better position to returnitheir place of origin whenever
it becomes possible |

The Indian Supreme Court has taken a humanitarian view of the situation of [DPs. It ruled in the Vishaka
case™ that in case any International convention is consistent with any of the provisions stated under the
Constintion then such convention must become part of the provisions so as o enlarge their meaning and to
promddthe object of constitutional guarantee, It has also supported the view thiat/in é'tr-mrt.s!hn-:ﬁ where there
is no gpecific law, rule, regulation or instrument providing for the way in which, the IDPs are 1o be regulated,
then such gaps must be filled by setting out the minimum standards for their pr'-::-rmr'nj. rehabifitation and
relocation in order to ensure basic human rights. :

Overall, a holistic and inclusive approach involving enhanced communication, humanitarian assistance and most

importantly multi-sectoral collaboration with IDPs initiated by national and local governmehts is the need of the
hour.; i 1
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SOCIOLOGICAL PERSPECTIVE ON AGEING IN INDIA
©*M.C RAJESH'

INTRODUCTION

Individuals are inseparable with all the problems they faced during life time. The
aging process among the senior citizens of today should not be viewed as of biological and
medical concern alone but of social, economic, psychological and demographical importance
as well in @ coordinated manner, which is the main concern of the sociological perspective
approach. Further financial problem seems to be urgent, but the social psychological
adjustments also need to be looked into. The problems of the senior citizen are steadily
increasing in their magnitude and are generally the outcome of physical, social, economic,
cultural, and psychological factors, hence the right approach to handle the senior citizen
problems is coordinated, integrated and a comprehensive base which is the unique feature of
the all perspective approach to the aging problems in the present research study. Aging = an
index of deteriorating health. It may be fast or slow depending on the state and physical
health of the senior citizen. It becomes a problem in respect of certain senior citizens if it
becomes fast. The reasons for slow and fast aging relate closely to the social scenario.

SOCIOLOGICAL PERSPECTIVE OF AGEING

Old age has in fact been important area of sociological research that a whole new field of
specialization called gerontology has come into existence. The aging process among the
senior citizens of today should not be viewed as of biological and medical concern alone but
of social, economic, psychological and demographical importance as well in a coordinated
manner, which is the main concern of the sociological perspective approach. Durkheim’s®

“Assistant Professor of Sociology, Vidyvardhaka Law College, Mysuru. J
*Emile Durkhesm was a French sociologist who rose to prominence in the late 19 and cofgpfiiRsopiMilie =
Along with Karl Marx and Max Weber, he is credited as being one of the principal ﬁmdﬁ:nlnw
sociology. Chiel among his claims is thai society is asw generis reality, or a reality unigue to itself and
irreducible 1o iis composing parts. It is created when individual consciences interact and fuse together to creste a
synthetic reality that is completely new and greater than the sum of its pans. This reality can only be undersiood
in sociological terms, and cannot be reduced to biclogical or psychological explanations. The fact that social life
has this quality would form the foundation of another of Durkheim's claims, that human socicties could be
studied scientifically. For this purpose he developed & new methodology, which focuses on what Durkham calls
“encial facts,” or elements of collective Life that exist independently of and are able 1o exert an influence on the
inahivicluaal.
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concept of the “Unison with the social bond"? furnishes the sociological perspective for the
study of ageing problem among the different categories of senior citizens. This sociological
perspective being comprehensive in nature combining, social, MEM economical and
cultural factors, can well explain the aging problems of the senior citizens. According to
Durkheim's view point so long people of any class, age, gender and creed are closely knitted
with social hund.lh:ymbui:milmﬂymﬂfu!lm:rthtphmhnfmmgi.nllmmuf
sendor cilizens. The moment the senior citizens feel socually isolated and disintegrated from
the social bond, they begin to experience fast ageing which becomes a problem.  The retired
persons experience fast ageing if they are deprived of the comtinuity to work. The senior
citizens who remain actively involved in social interaction even afier their retirement do not
experience fast aging problems. One of the imporiant bases of social bond in every society is
religion. Those who have been all-through religious minded and maintain this tendency even
after 60 years of age or retirement do not feel the problems of fast ageing. Further, those who
emotionally feel the loss of social starus and prestige or feel socially isolated and
economically in secured after retirement or &) years of age, they experience fist aging
problems.*

However, there arc some changes in the above values in the Indian family system.
Changes always happen with the generation especially younger generations. Yet in total these
values are still part and parcel of the Indian family system. From the very beginning of birth,
the human children are tied down with their parents or grandparents intrinsically and
remember forever their love and affection and their warmth of their mother breasts as a
yardstick of their life. They experience it in a sustained internal state of mind that brings
them up into the main sphere of their life. So, when they become adult, a social beings and a
s responsible entity of the family of the socicty as a whole, they respect their elders, obey
them and acknowledge their authority both at the household as well as at the wider level of
the society. Deviance of the younger from this is not normally accepted by the Indian
tradition either in simple or in complex socicties.

! The first and most important element of social bond theory is attachment, which refers not only to
interpersonal relationships but also to social and cubural standards For example, the carliest and most
influential sttachment that a person can form is with their parent or parents, who presumably help us to form an
understanding of the world around us. Through this attachment, we learn what to expect from others in our
culture and what is cxpocted of us in return. Overtime, we come [0 intemnalize these cultural norms as a part of
our individual and collective identities, which establishes a kind of shared understanding of social boundaries
that keep us from focusing entirely on ourselves or whatever it is that we want at any given moment. A person
that does not form strong aftachments to others, however, may come 1o feel like an outsider and, therefore, will
be less likely to internalize or recognize the impartanoe of these social boundaries.

*D.P. Saxena™ Sociology of Ageing”, Concept publishing company, New Delhi., 2006, Pp. 4 -5.
o
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Finally, new standards of behaviour, new ways of spending time and money
and the like provide specific grounds for conflict between the generstions. The disagreements
which would have remained suppressed in the past arc now openly expressed. Unless the
older generation remain silent, suppressing its feelings of disapproval before the young, it
risks to verbal argument and contradictions, within their culiural framework, this constifutes
the antithesis of appropriate modes of intergenerational communication.

CONCLUSION

Aging is inevitable. Hardly anybody is prepared for it. All elderly are not
similar, because the young population is heterogeneous. While physical capabilities decline
by aging, one gains knowledge and experience, thus gets wiser.One can enjoy old age if one
is realistic in one's approach towards life. Change is mevitable. Physical care i to follow the
principles of health and mutrition and regular physical activity.Socioeconomic status
determines the general level of existence. The middle class, sometimes spend all their savings
n trying to establish their children in life that they have no reserve for therr own needs or
medical care. The children, generally, find it difficult 10 accommodate old parents in their
lives because the spouse and their own children take precedence! Therefore, the parents must
reserve resources for their old age, while raising their family. Some parents hand over all
their physical possessions including immovable property hoping that their children will look
afier them. In a large number of cases, they are proven wrong. Hence, onc may will the
property to the children but should remain in charge of one’s own affairs till one is
alive. Many, elderly like to live with their families and assume the role of advisors, which is
resented by the younger generation. Vanprastha, according to the scriptures is the age lo get
involved with study and gather knowledge and disseminate knowledge. With these principles
the details would differ with different individuals.Old age homes are very much the need of
the hour. They may be luxury for those who can afford o pay, and semi paying or free
supported by the philanthropists and the govermnment. The aged, who are alone, would feel
safer in the home for the aged. Those, living with families may also live here and visit the
families, off and on.The old and disabled may need help and care from an attendant. That is
what presents a real challenge, for which different solution have to be evolved. In a
developing country like India, funds for care of the aged have 1o be arranged and long-term
policies need to be evolved, so that a peaceful aging is assured. Every budget of the
government should set aside a small percentage for the care of the aged, especially for those,
who cannot look after themselves. It i not an impossible goal.
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A STU DY ON ROLE OF YOUTH IN NATION
BUILDING

Rujesh.M.C!

ABSTRACT

Youth, in general, play o very important role in' the development of any country, They are the fulure leaders
ol the couniry and through their p:.mi._-i]-.miu'n and contribution: they can help shape the nation's destiny.
here is po guostion that youth invglvement in national development is essential for success. The country’s
voung people have always played an activie role in defending their rights and [lighting for social change.
Through protests and grassrools compaigns, they have frequently Torced their governments to lake notice of
their demands. The recent uprising in India’s universities displays just how vital youth engagement is 1o
mutional development. The movement began as a protest against the government's decision o scrap special
status granted o universities under the Constitution. However, it quickly evolved into a much broader
campaign against government [:Imi-;itu and corruption. The protests were successful in galvanizing support
froam peross sociely. ‘|"m|.|:|.g pevple from all comers of the couniry participated in rallics and sit-ins, calling

fisr democratic reform and greater transparency in government affuirs. Youth movement helped bring about

significant changes 10 India’s pohitical landscape. Student aclivism is an essential component of any
o democracy. It is through peocelul protest that young people can make their voices heard and demand change
from their government. Moreover, student setivism can also serve as a foundation for future political
involvement by promoting civie education and encouraging active citizenship. Object of this anticle is how
yuuth are panticipating in developing the nution, what are the faclors are playing in youth development and

il any ¢hanges are happen in youlh movemenl.

INTRODUCTION

A beautiful saying of Nelson Mandels that, “Youth of today are leaders of tomorrow™ is true and
applicable in coch and every uspect. The youth lays ihe foundation ol development for any of the nations,
Youth is that stage in the lile of an individual, fled up with several capabilities and potential of leaming

along with performing.

' Boesh, M. Assislant Profeser, Vidyuvandhaks Law Cotlege. Mysuru.
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Youth, in pmm:! play a very imporiant role in the development ul'm They are the future

of the country and through their panicipation and contritution: m can help shape the nation’s destiny.
There is no question that youth involvement in national :ir:'.':'lupml s essentinl for success. The country’s
young people have always played an active robe in defending their rights and fighting for social change,
Through protests and grassrools campaigns. they have rm:_ucmhr'_rﬁ'td their governments to lake notice of
their demands. The recent uprising in India's universitics displays just bow vital youth engagement is 1o
nationnal development. The movement began as a protes against -mﬁ'jnﬁmmm'a decigion to scrap special
status granted to universitics under the Constitution. |lowever, it guickly evolved into a much broader
campaign against government policies and corruption. The prrﬂuls were successiul in galvanizing suppon
from across society. Young people from all corners of the mnirr'mhipqled in l.'ﬂllil:.'i and sit-ins, calling
for democratic reform and greater transparency in govermment afTairs, Youth movement helped bring about
significant changes to India's political landscape. Student activism is an essential component ol any
democracy. It is through peaceful protest that young peaple can make their voices heard and demand change
from their government. Morcover, student aclivism can also serve as o foundation for future political
involvement by promoting civic education and encournging active citizenship. Ohbject of this anticle is how
youth are participating in developing the nation, what are the factors are playing in youth development and
if any changes are happen in youth movement. :

Role of Youth: vouth as a pawer and tool or weapon of the m:h:l:y they unn_pnm:uput: in changing ol the
soclely,

« The youth is filled up with mind tnlents and creativity. IT they ralse their voice on any issue, ane
successful in bringing the transformation.

«  Youth are considered 1o be the voice of the nation. The youths are like raw material or resources to
the nation. The way they are shaped, they are likely to emerge in the same manner.

« Different opportunitics and empowering youth procedures must be adapted by the nation, which will
enable the youth to make carecr-oriented in various streams and ficlds.

«  Youths are aimless, confused, and directionless. and therefore are subject 1o guidance and supporl so
that, they can be smart enough to pave their.own path [o Success,

+ Youth are always facing several failures in their life and cach amd every lime it appears as il there is

a complete end, bul again rises with a fresh attitude for exploring wilh some new goal.

Major Problems/Challenges Faced by Youth in India

The number of youths in India is almost the highest among all ihe countries, therefore there must be proper
planning and decision making for their proper development and success, Tl unfortunately. the youth in the
country is tackled up with several problems which arc listed below:

L]
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@enilicant contributions 1o the culture on all levels. Despite their important contribution 1o the development

t'was. they have bean uljdcnmpmciuud by society, Youths have ﬁ been left out of crucial
SOCIOCCONMIC l.ll.‘cjiiﬂl'lflll.l sOcicly. Youths have been abused by their elders in different fields, and they are
often the lowest benelciuries. Problems faced by the youth of India Unemployment, underecmployment, and
poverty are some of the factors thal discourage young people from achieving their full potential for their
own pr:'m'rrml and socictal gain. Unemployment and underemployment are widespread in our society as a
resull of a shortage of alTordable:and high-guality education and training. Youths have also been burdened
by clders’ and conservative adulis’ governance issucs. There is a lack of cultural support and inspiration for
youths W pursue careers in creative lelds. Women [ice sn..xa.-im marginalization, and violence based on their
gender, as well as unegual pecess do education and leadership opportunities, Discrimination based on gender
hats prevented young women anid girls from participating in sociveconomic activities. It is critical to provide
equal opportunities to youths in orddr to achieve long-term growth, Youthsare the future Youth is not only
loday’s companion, but also tomorrow’s king. Youth are bursting with energy and cagerness to learn, acl,
and aecomplish. They are soclal actors capable of bringing about revolutionary duni.ugnnd improvemenis
in society, Youth engagement is cssential for achieving any polential goals of prosperity, development,
stability, and security. Similarly, youth play the most important role in the growth of our nation. Our
nation’s advancement in seience, technology, Mnance, health, and creativity will require the zealous and
sincere involvement ol our youth, Youth should be channelled for growth, using their energy, imagination,
enthusiasm, commitment, and spirit. To ensure youth engagement in national growih, parenis, civil society,
and the government must promote and support them. Pn:i?i:ff.nu high-quality education, job opportunities,
and youth empowerment are eritical to the country's growth and development. Youths have the right 1o
receive an education, engage with others, and ask questions about faimess, cquality, and opportunity.

Hole Mudels for the Young Generntion

Youths' contribution w the nation’s. growth and development is not lully appreciated or maximized. In o
number of ancas, our country’s youth are muiking a dilference as politicians, advocates, and role models,
Young leaders” enthusiasim and motivation are eritical for driving progress Woward our country™s long-lerm
growth, Youths are oflen unequipped o use their full potentiol due w o lack of direction, encouragement,
and appreciation from government and other policy makers, which has o negative impact on their lives and
sociely. Young people are the most wlu.ubl-; tools for I'-r||11;i|||rjI about positive change in society because they
are encouraged and empowered citkrens, They huve the ability w play a key rale in the nation's growth and

development,

Indian Youth und Unlocking its True Potential

h '
In the entire world, India's youth have the largest population. This uiwﬁmc over
vther countries. The developed wealthy countries of the -world have an increasing senior

citizen population. Additionally, after 75 years of independence Indians are gelting more and

"URARZIB2996 | international Journal of Rosearch and Analylical Reviews (WRART 1503
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more educated, this is giving lots of employment opportunities to Imjm youngsters. India m\‘
also advancing in many arcas of science and business?, ' '

Indian youth hold the key for the advancemeni of India and also for the entire world to an
extent. Youth must be encouraged and given sccess o exeellent health, training, and
education if they are to be effective lenders, inventors, and innovators who can change the
world. When the Youth are employed and generating money rather than being dependent on
anyone, the economy of the nation will Brow,

Youth has the ability to fix the majorily ol the msum thal our scountry is now experiencing.
The only thing today's youth require is the nppnﬂumw o ;umcd Through scveral
demonstrations against violence against women nnd corruption, we have scen how the youth
can bring people from all ethnic groups together. Youth dcci:lr:s which path a nation
underiakes at the turn of every decade.

Conelusion

Youth is that period of life that enhances with power and Jfeeling 1o do anything for sell, Youwth have a
different perspective for any of the opinions m‘ln.i situations. Youth's positivity and craziness towards any
aspect lead to several research and Inw.-nﬂu;:s. Therelre it can be stated that youth are the future of our
nation. They are playing a major rale in the progress and development of the nation, When the madness in
youth is over with the onset of understanding and maturity, it is the sign of the ending of youthfulness. As o
result, we must hamess the power of our youths for the advancement of our :uunlry'. We must harness their

boundless creativity, cremtive ideas, and unique perspectives. Youth is without a doubt the nation's most
prized asset, and the sooner we recognize and hamcss their full ability and strengih, the Jister our country

can progress and develop.
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PROTECTION OF RIGHTS OF PERSONS WITH
DISABILITY — A JUDICIAL APPROACH
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ABSTRACT

“Every person with disability is an individual who is differemly abled”

In today’s competitive world people are recognized and prai.é:d fior their
talent, creativity and enthusiastic approach to their life. Every person in this
world 15 born different with different capacities to exhibit himself-to the - —
outside world. The approach to world differs from person to person and jis

set on his abihity wo. The persons with disability are always seen as different

from others which is of course evident through the kind of disability he

suffers. The conceptual understanding of persons with disability today isnot — -+
based on sympathetic approach but it is rights based approach. This new kind

of approach 15 based on providing equality in participation, non-
discrimination against other persons and accountability. The international
convenlions oo support the overall protection of this vulnerable section of

the society. The United Nations Conventions on Rights of Persons with
Drisability was drafted with explicit, social development dimension. It takes

a new approach to the movement of persons with disabilities as “subjects

with rights™ rather than “objects of charity”. It makes them to.be active in

society who can claim their rights and who can make their own decisions, for

their lives which is also based on free consent. The convention adopts various
categonies of persons with disabiliies and reaffirms that persons with
disabilities must enjoy human rights and fundamental freedoms. It ensures

overall protection of rights of persons with disability. India being a signatory

to this convention has enacted disability laws and policies in consonance

with the convention with an aim to protect the nights of persons with
disability. The judicial approach to the protection of their rights is
remarkable. The study 15 carnied out with the support of secondary data

where an atiempt 15 made (o analyze the Rights of Persons with Digabilities

Act, 2016 and analysis of latest case laws 15 made to know:the judigial
approach to protect their rights. In concluding the analysis the paper brings

out few suggestions to improve the participation of this vulnerable group. -

Key words: Disabfity, Rights, Vulnerable, Equality, Accountability
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_I .'Ih a view to provide them equal opportunitics, protection of their righl?i and full participation
in society. The RFWD Act, 2016 15 landmark legislauon for people u;-_lim disabilities which
deals specifically with rights and entitlement of the persons with disahili,ftr:a comprehensively.
They are now entitled to enjoy all rights and live with dignity equally with others.
Subsequently, no persons shall be discriminated on the basis of disability and they are also
entitled 1o have access to appropriate information on reproductive and famly planning, The
persons with disabilities can also own any property; take decisions particularly in financial and
other economic transactions on equal basis with others, Chapter-16 of this Act provides for
penal provision for s violation, but lack of sensitization needs 10 be addressed. Another
ﬂqviﬂnn related to accessibility 15 also significant as it mandates aec&ssibitify in [FAnSport,
information and communication technology and also accessibility even to privale
ﬁllh!ﬂhmmls and The Vikash Kumarcase marks the Supreme Court's . first serious
engagement with the concept of reasonable accommodation under the Pw Act, and it brings
séime Tmportant principles to ensure that the Act can fulfil its role in advancing substantial
equality under the Constitution. It has laid down a strong and durable foundation for futire
eases which the judiciary may deal with. Even there is need to changé the mind-sel of our
society by creating awareness, providing equal opportunity in education” and” employment
gector for full participation in the society. It is important that the government develops human
résources for the purpose this Act and introduce disability as a componént for all €ducdtion
gourses to cover all sections of the society. If the Act is implemented in' the right way, it will

ﬂ.:tﬁl'lih:ljf bring a positive change in the lives of people who are diﬁ'ﬂtcﬁily dbled.
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CONTEMPORARY LEGAL CHALLENGES IN THE
PROTECTION OF TRADITIONAL KNOWLEDGE IN INDIA

Dir. Kumara. M., Assistant Professor of Law, Vidyavardhaka Law College, Mysura

ABSTRACT

Man is by nature is a social animal. He may be in the culture of indigenous
community or in non-indigenous culture but surrounded by biological
diversity. Biodiversity is therefore the natural biological capital for our life
support system. Owur survival depends on the web of life created by the
interactions of the millions of different animals, plants, fungi, and other
microscopic organisms that share the Earth with us. Biological diversity
renders invaluable services for human well-being. Our ecosystems services,
particularly the ones that provide food, fiber, freshwater, pollination of crops,
livelihoods, protection from natural disasters and significantly contribute to
human health. Over 1,00,690 species of fauna and 47,480 species of flora
have been documented in the 10 BZs of the country. This diversity is hosted
by many types of terrestrial and aquatic systems namely forests, wetlands,
grasslands, deserts, coastal, and marine ecosystems and indeed the local
communities, indigenous or tribal communities are the treasure of traditional
knowledge on all such areas biological resources.

There is an infinite emotional bonding between Indigenous community
and biodiversity since time immemorial. Some plants and trees have greatest
significance in tribal culture. The life of non-tribal or life of our modern
society is also associated with biodiversity which has differemt bio-
geographical areas. However, the local communities particularly, members
of tribal sections largely depends on these natural resources for their day-to-
day living, they protect the biological resources with their traditional
knowledge and their own sustainable development strategy.

In contradiction, present day's biodiversity is under great pressure
because of our neo-modem life style, rampant urbanization, technological
and industrial developments, proliferation of environmenti-unfriendly
economic activities such as inappropriate mining, appropriation of wetlands
for construction etc., are indeed the main reasons that damage the
sustainability of such ecosystem services and degradation of environmental
and natural resources which ultimately impacts on life of indigenous habitats.
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Few policies of stales and central government by which evacuation of
indigenous, local and tribal community from their natural habitats to other
arcas effect on their traditional knowledge. Apart from this, traditional
knowledge of such community has not recognised under present intellectual
property laws as compared 1o patent etc. Thus this anticle will enlighten on
current issues on rights on Traditional Knowledge of tribal community as
well as Intellectual Property Righs.

Introduction:

Traditional Knowledge (TK) in the context of biodiversity refers to the know-how,
skills and practices evolved and adopted by local and traditional communities over centuries
regarding maintenance and use of natural resources. The range of this knowledge is vast. It
covers medicinal and other propertics of planis and animals, the manner of using them for
healthcare and other essential needs, insights into the intrinsic value of biodiversity for
environmental and human purposes and manner of conservation and sustainable use of the
elements of biodiversity. Its ethical norms help regulate human interactions with the natural

environment and secure intergenerational equity.

Traditional knowledge can make a significant contribution to sustainable development.
Most indigenous and local communities are situated in arcas where the vast majority of the
world's genetic resources are found. Many of them have cultivated and used biodiversity in a
sustainable way for thousands of years. The contribution of indigenous and local communities
to the conservation and sustainable use of biodiversity goes far bevond their role as natural
resource managers. Their skills and techniques provide valuable information to the global
community and a useful model for biodiversity policies. Such traditional knowledge of
indigenous and local communities should enjoy the economic benefits. But their rights have
not effectively been recognised as rights been needs protection in contemporary world. This
research article explores the ideas of authors which are articulated this work based on
secondary data and it will enlightens on concerned stakeholder to take appropriate affirmative
legislative measures in safeguarding the rights of indigenous and local communities for their
traditional knowledge.

Meaning and definition of Traditional Knowledge:

Traditional knowledge is the knowledge, innovations and practices of indigenous and
local communities around the world. Developed from experience gained over centuries and
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regime has not effectively protecting such an indigenous knowledge related to biodiversity
which includes agriculture, medicinal, ecological related knowledge; and also for the protection
of other traditional knowledge relating to folklore. Separate effective sui generis system or
alternative law, is therefore necessary 1o protect traditional knowledge indigenous as well as

local communities.
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EDITOR’S MESSAGE

Gireetings and warms weleame,

It gives me ir-nr_-_n.u pleasure 1o laumch this V11 vilume of AlAmern Review 2021-2022, Al-
ﬁmnu. Law Review ia a scholarly publicatson focusing on legal issses, providing vieal insights
regarding recent laws which lead to strong analyzia ard understanding of the laws,

This law review s a compilation of outstanding article authdred by principals, Law Professors,
w Schalars, snd ofher legal Professionals. 1t has witle circulation anging from Supreme
Count judges Library, High Court Judges Library, Law Universities within India, Law Firms and
Advocales. 4

For this \*ulnuue of Law Review we had an overwhelming respomse from entire legal fratemity,
We would like to thank all the contributing authors for providing such rich variety of cutsianding

articles on broad range’on interesting legall sopics. 1828 thear gemerows conributions of Hme and °,

effort that made his issué possible

I would like 1o cxpress my -considernble appréciation to the Al-Ameen Law Revidw Editorial
Hoard For their effon g j

I would also like to thank Imprints for designing the outstanding cover of this vohume of Law
Review,

I'would likee io encousage all our resders 1o ghare their views w this volime,

We sppreciate your suppont and are bagpy io have you s our reader,

et regands
Dr, Waseem Khan, 0,1
Edlsiar-fn-Chiel,
Prancipal, Al-Ameen College of Law,
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In India the presenl position regardimg death sentence i8 quite a balanced eme. Ftut lfu wida
judicial discretion given to the court has resubed inlnmmmmlz.r varying judgrsat, Mﬂ-l: dx
ok poriray a good pictre of the justce delivery systam 'Pﬂn: i necded ln'hcdfj:rrﬁ ia that o
principle laid down in cases like Bachan Singh or Machcha Simgh have 1o be nmh' coamapl

with, s0 that the person convicled for offence of similar nature are awarded pumishment of

ideniscal degree.

A CRITICAL STUDY ON CONCEPT OF STATE RECOGNITION IN
INTERNATIONAL LAW

Iir. Bore Gawda 5.B'™

Absirect:

A new slate is bomm oul from an existing State or an old Siate which disappesred and comes with
B Bew name of by sphitting on cxisting Seaste mbo two SiMes. [ a new sinle eiigoys certaan rights,
privileges * and obligaGons then it maist Bel mecogniion as 4 simle. which & very
essential. However, there are some minimum criterin required befare a State is considered o be s
Suate. A Stabe must ged the De Jure (when a stafe i begally recogniced) recognstion for
considering & Stale as & sovereign State. Political thought plays an impontam fale in this decision
whetler 1o grant recogmition ar nod. For recogmition &5 o Stabe, il must enber into relations with
the ather existng States, The clements, thevries, and processes are reflected in thas aficle, This

satiche is mainky focus on begal comsequences of recognition and nom-recagmition, procediane for
withdrawal of recognition, recognition of stie and EOveinncnl.

State is not enly a8 isstiation with international legal slanding but they are the primary subjects
of Intemational Law and possess the greatest range of rights and obligations, Stastes are
comsidered as an intermational person and have Jot of responsibility, To recognize o commumity
I!:a. State ks 1o dechare that it fulfills the conditions of statchood as required by imternational law
If these conditions mre present, existing States are under the duty 10 grant recognition. s the
sbscoce of an intermational organ compelent to asceriain and authoritatively 1o declare the
presence of requirements of full internmbonal personality, States aleendy egtablished flfill thal
nction in their capacily as organs of isiemational Taw, En thias acting they sdmmisler the law of
wens. This rule of law signifies that in granting or withholing recopmition States do st elsin
are mH colitled &0 serve exclusively the inderests of their natianal poboy and convenience
of the principles of intemational faw in the matter Although recogndlion & thss
laratary of an existing fact, such declarstion, made in the impartizl falfillment of & legal duty,
conshibutive, as between the recogniziag $tate and ihe pew cammunity, of inbernational rights
duties associatcd with fall iatehood. Priar o recogidlson such nghis and obligations exist

Assitast Professer, Yidavandhaka Law College




<set #o which they have been expressly conceded or legitimately asseried by

coly 1o the ¢ s
: pither by ihe existing members of

reference to compelling rules of husnaniky and justiee,
international society or by the comenusity cluiming recognition.

; g al
IF amy emtity wamls become & stabe @ international level of recogaized a3 a sale 18 In.tu'nlhn:.-rla
Jevel, it should satisfy some condilsns. Article 1 of the Montovides Convention, 1983 prowides

ilsal For & staiz ko be recognioed the fallowing conditions must be fulfilied. They are

() Permanent Populstion

() Defined Territary

(€} Sovereignty

() Crovermmeenl

(e} That Sisie should have the capacily b enber imo relatons

Sate.

According b0 John Kelsan-for » State 1o be recognized the following clements should be

possessed. Such elements are
{3} Musi be politscally nl'gm':n:d'__
() Have contral over definale bemiory.

{e) Must be permanent;
() Must be independent.

I sy enmtily wants b exjony |
Oilerwise it and its nationals canmat emoy the benefits of Intemnatonal law.

Palifical Recognitien of Sialc
+  Political oct 0 recognition i wed ke suppor OF R rejeci @ osia
which is pew in an inlernationsl comEnanity,

Mixhare of fuct and law and the establishment of particular factus
linnce with relevant nles are the proceis of creating now Sintes

Loremnans B °
El e 2 &;11-.‘__:__._ by i

T A

with other sovereign -

be bemefits of International bw, it shauld be recognized as & Stase,

& of @ govermen

| conditbons ar

Criteria of Stwichood are lakd down @ the Montevideo Convention, which provides
that State must have 8 permancnt population, o deflined terribory snd a government and
the capacity to conduct [niematsonal relations.

= Recognition of Sate i3 a political act based on imcrest and asscssment made by States
individiaslky, bl logal angumeids s mmporiani,

Generally Recognition mears Acknowledgemest of the statas of an indeperdent state, In the
words of Prof, Oppenheim, “In recognizing o state a5 & membsce nrmmmlmmmnﬁ the
existing stale  doeclare that im their opinion the new stve Tuliills the conditions of statehood as
required by -international  bw'™. Recognition of stite  means scknowledgement & an
infernational political entity by another stule Hecognition helps a stale or governnent
enormously by all means. Even though a state or government abready exists before necognition,
the acknowledpement brifigs mose povier bo the sysiem

In Inperpationsl Law the berm recognition refers o the formal ackmowledgement by one stale that
anotber stale exists x5 8 separate and independent Governmen,

Theorles of Recogmition: there are two theonies wiich sittempia b cxplain, the process. of
recOgmiiion

(o) Comstructive Theary
(k) Dreclarstive Theory

= {a) Comstructive Theory: This theory is coined by Hegel snd Oppenhesm. According io
Peof. Oppenheim, “a state i and becomes an intematioeal person theough recognation
anly and exclisively

Constitutive theory gives uimost imporiance o process of recogration. According 1o this theary
itiom is the mosl cssontml ehonwent. When ane entity possciscs chemonis of slaichood, #
become o sisie in intemaibonal bevol [t mears if any entity wants o become 3 #aie in

crnatsonal level it should pessesses cssentials of staschood end i should be pecoprized as a

Oppenkeim’s bstornational Law, Sar Rober! Mannings & Sir Anbes Wi, 7 o, Praron Fducatios, 2001, p 127
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siate by already existing stale. A political entity becomes a stae only after obixinmg
pecognition'™. Even though it has essentials of statehood, that entity could not I:-ﬁ:nmn i stafc m
iternational kaw, withoul recognilkn Propounders of this theory are Hegel, .|'|.1'|.:|S:I|1BIL. Haolland,
Oppenbeim, ete. Examples: India-1947, Banghdesh-1971 (India & Russia) East 1|1mrt:.-l'?"il"?"[ll
coasisting of 3 lakhs people) UN.0. Accoeding to this theory, for a State 1o be considened ad
+n intermational person, is recognition by the existing siabes &1 3 Sovercign requined, Thas theory
i of the view that only afier recognition a State pets the slanas of an Imemational Person and
bocomes & subject to International Law. Sa, even if an enfify possesses all the :Inm.ﬂ:.mnﬁ of n
siate, it does nod pet the stafus of an mbemational porsen unbess recognised by the existing Simbes.

This theory has been criticised by several jurists. Few of the criticiims af this theory ane:

« This theory i eriticised becauss nbess o siate is recognised by othet existing 41aies,
gights, duties aml hligaions of siatehood commuedty onder Intemational Law 18 nel
applicable to i . } .

s This theory also k:ﬂ:m'cmﬁuw_whmamwsuc is ackeowledged and recogpised oy

" spme of the cxisting states and mot recognised by other statos.

This theory does not mean that » Siate dies nol exist unless recognised, bt sooonding ba ks
theory, 8 stale omly gets the exclasive rights and obligations and becomes 2 subject 0
Isternational Law afber its recognition by other eniziing Stabes.

Declaratory theory: Declambon means 3 document formalizing matters to be made known

; o
publicly. While conslimutive {heory wimost impaortasce  for pﬂﬁﬁlnf Recognilin :
declaraiory theory does nol give any imporiance io the process of recognition. According o !J:m.
m:mymwijimuﬁunciniurml oae. B has mo kegal cifect as the existence of a sabe B &
mere question of fsct, 1t gmenns when ose pelitical cotity possess easentinl elements of stmchood,
vobaniarly dechared 1self in inemational bevel that 1 have possesied all the :lnmuh of
statchood therefore today omwards lam a seate. [1& ghows that recognized by anoiber state 15 nol

pecessary. Propounders of this theory: Hall, Wagner, Brierly and pit gorhel ani fisher €c,

1 i Josbi, Intomatkeea] Law & Huaman Rights, 4% ol EOC, Delhi, 1019, p 79

BY

The declarsiory ibeory of statehood has also been criboized. This theory has been criticined on
the ground that this theory alone canned be applicable for recogmiion of a siate. When a state
having easential characteristics comes info existence as a siate, it can exercize international
rights and sbligations and hoe comes the application of declamiony theory, but when olher

sinies acknowledge s cxisence and the state gets the legal nights of recognition, the consecutive
theory eomes inko play.

Types al Recopnitien

Kecopmiteon can be divided into fwo types. They are

1} Diglacio recognition | Temporary)

2} Dgjure recognifion  {Permanent)
1) Defasin recognition: 11 s nothing but femporary Becognition, Defucto recognition \ a
proviisonal récognition of existing stses 0o o new stale, It i :I'rc first siage of recognition. It i an
gl recognmion, bul may ke withdrmwn by recognizing il:llt.-ll pr!.'_n,' me,

En.rlpl.rl.' lsrael 15 the best examples of this. Severnl states give de juze recogeition nd Some
states gives de facio recognition

Talwan: Tarwan is the best examples of this, Even wsday slan several staes piven Defacio
ll:!s'.ugnil!im for Taiwan. Even bost its membership of UNO, Also ull iday i survives /s o stale
2) D jure Hecopmition: 15 final, compleie and low full, Diplomstic relations are exchanged, 1t is
lenal n:-l."-l.lgnﬂu:u.d-njl.ut recogmition may be give directly and somsetimes 5l may b given after de
fatar mecoymition. Dhe jure recognition s final asd imevocsble. De jure recogmition B granted
when v the opmion of the recognizmg state ibhe recopnized sinte possesses all the exsential
fequiremenis of statchood and is capable of being 0 member of the intemational commpumsity™

As pomted oul by Prof HoA Smith, the Bratish practice shows thet three conditions precedent are
required for gram of de jure recognition of & new siate. Theee cosdnions nre

1. A remsopable assurance of sinbalsty and permancese,
4. The government should command the gencral suppon of the populas)

e ' oS
3. It showld be able and willing 1o Rulfill its miermational obligation :ﬁgﬂﬁ . D
- wra e ER1
= - :
5K, Raghwvanshi, Tandoa's Pablic Intemations] Law, 18% cd, 387, Allahahad Law Agency, p 84 s Y
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Express Recognition vl et

«  ‘When am existing State identifies a m-,"}hl: expreasly by official declaration o
notifscation, then it is considered 10 be 8 expressed form of recognition

»  Express recognitson ¢an be expressed through formal means @ech oz sending o
publishing declaration of statemnent to the opposibe paty.

« 1t can also be expressed through personal messages from the head of State or from the
minisier of foreign affairs

Lmiplicd Recogmition

« When an existing State identifics a new State through asy implied act then it ig
comsidered a5 implied recognition. Thers i n formal staement or declartion issued.

« The recognition through tmplied means may vary from case fo case. The achons
required for bmplied r\mn:é;l‘lil:im ymaast be apbiguous and there shoubdn't be any doabt
i the intention of the State whi recognises a new Stafe.

Conditional Recognition

. Some comditions are aitached 1o the recognition of the Stale o obtain sfamus as a
sovercign Stale. The condilions asitsched may vary from Stabe to Siate such as
religious freedoems, the rule of law, democracy, human rights €1

o The recognition of any State which is already sssociated with the casential conditions
are necded bo be fulfilbed for the status af sovereign Siate, but when any mdditional
condition i& sitsched then it i3 Conditional Eecognition.

. Jusisls criticise conditional tecogniton. I was criticized on the ground that
recognition is a legal procedure and mothing additional condition can be attached
undess the comditions ane recognised by law

Legal Effects of such recognition
e O PR L
e B e ccagmition, if ga i | obligations gnd immumitics Bs.
W 3 s Ty

S T s

It acquires the capacity to enter into diplomatic relations with other ssics"™
I acuires the capacity 10 ender into treaties with other states.

The siate is able 1o enjoy the nghts and privileges of miomationa] ststehood,
The slale ean undergo staie Fodoess fon.

With the recognition of stsle comes the right o sse and b be soed.

The sise cam become n mesmber of the Upited Muibont onganization

Riecognlifon of governmeni:

For any statehood, the govemment is an important element When 5 sl & formed, its
govemmenl -:i':u:;u froan time 1o time. When the government changes as an opdinsry course of
political sctian, the recognition of government by the existing stile is nol required bigt when the
povernament changes due o amy revolution, then its recognition by the existing staie i required.
For recognising the new government established out of revalution. the existing usies need 10
consider iha

-1, The bew governments have sufficient contrel aver the territary and its peopls of not.,

2. The new governmment is willing to fulfill the bberastional duties and whligations or
LS

When the existing states are satisfied thal the new govemment fesullting ouf of the eevoluton =
capable of fulfilling the conditions a3 meontioned above, then he new goversment csn Be
recognised by ihe existing stabes.

Withdrawal of Recognition: - Withdrawal of recognition may be explained os under

. Withdrawal of de facto Recopnition: - Withdrawal of de  facto TeCOgnaion s
ibie umder infernational law only on the ground that if the recogmized siate has been failed o
il the pre requesite condition for smichosd. In such o case the recogmiring siafe my
w from the recognition by communscating a dechiration in the suthonties of recognized

or by @ public sialemant

Lan Dissrmilie, Bask Decursents in Intemationsl Law, 4% od, Clearedon peess, Oufosd, 1995, p. 217
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I}, Withdrawal of de jure Recognition: = There are different wviews abomt the
withdrmwal of de jure recognation. But according to the strict letiers of intermational low amd by
the wirlse of some convenfions inm this bebalf, it i85 evident that the withdrowal of
de jure recognition & not vahd m any case. Though recognaison is apalitical act bat de jare but 5t
by mature and sinhes ol is a legal orsented. Bt some purists think that de jare recognition may be
withdrawn, becsse it & a political act. B im fact it &5 pot 50, Only those de jure recognitions
may be willsdrown where n state  suhsegoently loses any  essentinl of stwichood. In such
a .m.l:' the state withdrawing- from recognition . shall semd his express infemtion o
ihe comcemmed authority issue & pblic stsiemend to that extent™

l;.ultlurlm:

The recognition of the $ale B an estenimal procedure, so thal the Stabe can emjoy the nghts and
privileges as an indepondent commuamity under Inbemational law. The recognition is # De Facto
aid De Jure, both provide nghts,-prvileges and cbligations. When a stale gets De Facto
recagmition, its mght, privileges and l:li-hhg'llimu are less bl when De Jure i recognased by the
Stale it gets ahsolute mghls, liabilitics and prvileges. The recogmition of the Shbe bt some
political influence on e Imtermational Platform. The recognitien of the stale 5 an cssential
procedare 5o that it can enjoy all the privileges of statchood community under intermational law.
There 15 a controversy betwoon Consecutive Theory and Declamtory thoory of Recognition by
different jursts, bal we can conclude that the theory followed far recognition i im between the
congecutive and declhmbory theory, The recopnition beimg either de fscio or de jure, it provides
mights, privileges and obligatsons. When a state geis s de facio recognition, the nghts, privileges
and obligmtions are besx bul when o s recognised de jure, it gets absolote rights, liabdilsises and
privileges. The recognsteon of the stale 13 loo much politically mfluences on the Intemstsonal
plstform. There have been many inslances where the powerful slates create obstructions in
recognition of & pewly fomed state. 11 cam even be witllxdrawal when the recogmising stale feels
thad the pew sate i3 nol fulfilling the prerequasies for beng a sovereign stale. The recognition
can be dome either by cxpress form or implied form and s mode, e, de facto and de jare
recognation varies ffom case bo case basis. There are many situabons where powerful States

1™ . Joeka, Eeicerational Law & Humas Rights, 4 ed, EBC, Dclla, 2009, p &3

o °®

creale difficulties in recognition of 3 newly formed State, This can be withdrawn when any Stale
docs pot falfil the conditions for being o savercign Suse. D Jure and De Facio recogaition may
vary from case to case. De Jure recognition can be prven directly b the Sisfe there is no
nevessity of Do Facto recognition even if De Facto is cisfiisdered ax
D hare recopmition,

] primary siep o ackdeve
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EDITORIAL

Dear Readers,

It gives me immense pleasure to bring to your front the new issue of the
flagship journal of Vaikunta Baliga College of Law, Udupi. This VII™ issue
of VBCL Law Review highlights some emerging trends in the sphere of
law, Since the stream of law is like an ocean, the incidents which soour in
our day-to-day life can arouse the attention of the legal fratemity. The areas
for the study of law widen and go decper when we attempt to explore it

Law is often treated as the special privilege of a few *leamed” people. It
15 our bounden duty to promote legal literacy because lack of promotion of
law and awareness regarding its implications in the society will increase the
number of “deprived’ around us,

With this objective in mind, we have incorporated the research papers of
experienced academicians as well as budding teachers in this new issue o
identify and understand the major thrust in society. We also tried to include
vivid and pertinent areas of legal concern for imparting some information
to our readers The selected papers discuss the aspects of informed consent
in medical cases, Legal regulation of surrogacy, and the shortcomings of
the new legislationdThe Surropacy (Regulation) Act, 2021), Product
liability and its implications in India, the procedural safeguards to protect
the rights of the accused, the need (o strengthen the media, the issues and
concerns relating to climate change, the legal implications of minor's
agreements, the judicial interpretation given to the term industry by
highlighting educational institutions and hospitals, a eritical study on ants-
Defection law in India, legislative rru:a.-:ur:ﬂtn prevent female foeticide in
India, critical analysis of cryptocurrency in India, significance and
applicability of POCS0 Act, Evolutionary trend in law of maintenance,
The role of N in electoral reforms, ostensible ownership in Benami
transactions ght to health in India.
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“Being & pavent wasn't just about bearing & child, & was 2out beanng withess (o s life. "
Jodi Pooulkk

Introduction

Family plays an impotant role in sociely. Almost evenrone would have spant at least sometime a8 member
al & farmdy and those who have not enjoyed famiy We have sulfered a lot on their fe span. Lving with
Tamly e ey dulvotiboyars Lo« bl

The presinice of o lamily & an essentin! component of every b being's @e, stang fmam Lhe stage of
wlancy up to okl age. For a chikd, family B the first agent of sockiealon and the nfluence of the famly on
the child during &5 formatiee yeors has & great impact on thier The atmosphers at home, a5 seen in
termms of the discipling and sound melatiorahip pave the way for a chid b0 leam sodaly accepted foms of
behavior, Further the chid will ako leam to cope with pressures and responsibiies both nside and outside
'I:hl.-hl:l-rm.l

The came of the Child pimardy bes with the parents. Panents ame expected to peowide not caly parentsl cane
but also opportunt ies for the child to grow and dévelop n the most cherShed mannes

AN children do not hawve the fodune of having good parental care. Some chidren do not get the nood
parentasl care due to the pbasnte of parenis of parental Ngures af home. Absence of one or both The
parents , stradned interactions between mesmbers of a family & parents not senang as food model ane
coniditions, which hawe adverse effects on the child's developmant.

Adoption B one of the best forre of rehabiitating & destitute child & & the most complete fomm of
meha bl ation which provides a highly satEfactony sohution to those seeking the experence of bringing up a
child and for the chid Eseff, Adoption i an option to many peopis who ame unabla bo hasve a child dua (o
medical or infertity or cther problerms as well a5 those who may ot want to have biologcal child out of
chaice,

Swarmy Vivelkananda said that & & not passile for & bird (Tamiy of wife & husband) to fiy on only one wing.
He said that a chid i fubure father and mother, Tulune worker and Futune cRizen. They ans the future to the
coumry, needs special came of Tamiy & socety. 2

In lait fow yoars we have witness thatthe sudden shift from joint to reciear, a neciear to single parent of
childizss family system s drasticaly changed in social Soanama. in spie of these changes we cannat ighons
the mportance of family for the growth of chid. The mapr changes in this, the tradtional famlly was 2
stable type of family whose dissolition

Huwallays U desrand for chilnen i adogtion has been increasad bur 14wl chidmn, neiiding 1,322 gils
available for about 20,000 prospective adopthe pamnts. The mason 5 that mary of the chid came
institution which have nat been regitensd with central adeplion resource autharty?. Accomding the Chad
adoption mscue Informat ion and guadance systedm out of ten prospective adoptive parent’s only one child
B avadable for adoption. Further, some of the urdcrupulous child adoption agencies have made ndia
intemationsl baby shoppng centerd chidmn ane S0l abead by providing (ake iformation abaut them and
without assurng ther security, The total dsregand for the welfare of the chidren makes them mes
commodities n the sdoption maset. The adoption gudance provides that children should be prefemed far
inclian adoptive paments ather than fomign adoplive parents Mane than 1,700 chidren have kost both Uher
pasents during the Covid-19 pandemic in india, 5 As resull social media has been flooded with calls to adopt
chiidien whose parents have died of Covid Such an open shasng of phone numbers and photos of children
eoaly rages fear of Lrafficking

Meaning and Definition of Chiid

Child means The young hurman being". TFd!mhaimndHu'ledeu'n:ﬂ*remn'phm rrainly on

Fhs kure wl phs shsmaplasiaogl mms Thea §orn rholel b ordeln sl ae oo ons o s ris
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fenersized. Even in differont legilation the term & defined from different viewpoints. The definklons for
the term chid &= given in different legisiation sre mentloned hersunder. -

1. Section 2(12) of the josenis justice { Care & Protection of Chikdren 1 Act, 2015: Child means a person
wihe has not completed 18 year of aged,

2, Section 2ia) of the Chid Mamisge Resteaint Act | 1939 Chid FReans & parson who , f 2 rmale has not
completed 21 yoar of age & I a femaie, has not completed 18 year of age.”

3. Section 202} of the Child Labour (Prokibition & Regulation) Act 1588 Child means a person who has not
comgietéd his 14 year of agef,

Section 2(2) of juvende justice (Camns and Protection of Chidron) Act. 2015 Adophion meard the process
thmugh which the adopted chid & penmanently sepamsted from his bislogical parents & becomes the kwful
chid of ha adoptase parents with al the nghts, privieges and msporabities that are sttached to be

biogical chad?.

Adoption under The Juvenile Justice (Care and
Protection of Children) Act, 2015 and
Adoption Regulations 2017

The ppsenbe pistice (Came and Protection of Chidren) Act, 2015 deak with varous sspects of adoption of

ophaned'?, abandoned? ! and sumendensd childn??, Adogiion of such chidren & in consonance with the
emphasis on right to famiy of every child in noed of care and protection. juvenie Justios ACt & & secular Act
Le, & appbes to afl the persons. The povisions of this Act do not apply to adoptions made under the Mindu
Agaption and Maintenanca Act. 1955,

Eigiuility criteria fior adoption by Frospective adoptine parents

The prepective adopthve paments wil to adopt 4 chid; they must possess the following eligioity ! 3

1. Prdpective Adopthve parents should be physically fit, mentaly alert and emotionaly stable and shaukd
rat hasee amy He theeatoning medical condition;

2. The prospective Adopthve Parants should hanre adequate financial resowe Lo provide a good upbringing
Lo ke child:

3. Corgert of both the Spouss B requined in case of couples wiling 1o adapt;

4. A single formale can adopt & child of any gender;

5. Asingle rade B not eligible to adopt a girl child:

6. The couple should have ab lBast two years of stable mantal relatonship:

¥, The coupls should free from all ciminal recornds;

8. Age of the chid and prospective adopt ve parents alko take into consider; % T.

8. Living Together person & also ehgble to adopt & chid; P{L‘.’-‘* gnﬁ‘

ll:l.Th:mptimmmwmtmthﬂEhﬂﬁ:mthtm:anmwtm&i #
intenmtently. N

11. Adoption of a second chid B permssible ondy when the lagal adeption af the fist ch harem

Inalized but this & nob appicabie in case of sibings

Age cibera of chid and Prospective adoptne parents

ii':um.rrn Composie age af MJ-'; ]
Ao VO R el S

'E:u 4 WiEars o) years | 4% yEars

Age of the chid

Maxirmum age of single PAP ‘
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E_;hw:d-mmﬂyﬂrs 100 years 50 ymars
| Above 8 up to 18 years 110 years 5% ymars
This rminemum age diference between the chid snd either of the prospective adopthee paments should not be
leas than Lwenty five years.

Wik ame the chisdmen elghble for adoption in nter country and in country adoption:  The folowing shal be
elgibia for adopd ion, namedy:-

Arry Grphad, |

abandoned ;

Sumrpnder child, declased legaly free For atoption by the Chid WeFare committes;

A child of relalive;

Child or children of Spouse from earker mamage, sumendened by the bisiogacal parent (s} for adoption by
the step parent;

f. A chid up bo the age of eighteesn years can ke adopted;

g Special nesd chidgd ¥

&2 08 @@

One of the very Important conditions for adoption 5 child should legaly free for adoption. 5o Beglimacy of
the chdd 5 mether a pre-requis e nor ekgbdty for the acoption.
Procedune for in Country adopton of Ovphan Chilcmn:

STEP 1- Reqgistration

Ewery resident of indian Prospectve adoptive parents who are wiling to adapt nmwlﬁgﬁtﬂnﬁi‘th
child adoption msoume information and Guidance system by filing up the appication fom and up lbad the

rekrvant doecuments)®, Onee the regstmtion process completed and required documents are uploaded
within thirty days from the date of regstmtion, the prspective sdopthve parents eoeheed the regstation

mrfﬂrTlnmthE&thmmm EHIE AL Bny Tme by using This number [he pmspeciang anoplve
pareris are check the status of the adoption perocess. The pospective adoptive pasents shall opt for

fesired state or states by giving option for those particular states at the time of registration.!’ Once of
the adoptive parents regstensd in the child adoption resowme information ang guidance system would deem
Lo b egEiened in all stabe acdoption rsgurce agencies. The senoly occumed 1o the pespective adoptive
parents for selection of chiden from the date of registration. This regisimiion & continuing bl chid
adapt ian, with revaldation ol the hoae Shisly mepoit in every three years.

CTEP-2: Home study and counsellng

The home study eport of the pospectihe adoptive parents shall be prepared by the speciaized adoption
agency i the state, where pospectibe adopthve parents ane resided. Tiwough s ecial worker oF through a
social worker from a panel maintained by the stare Acngiion msmere iy of DEbict Child Protection
nik. For the punpose of home study the social woder vt the home of the proupecthee adoptiee parents,
do Ui home stidy and Subsmit the repon within thity days from the date of submssion of mgusie
documents and procged 1o counselng session’ B, Soon after the completion of the home stuchy, tha repork
shall be shaned in the Child Adoption Resawce infomation and Guidante System by the spedalzed adoption
apency or District Chid Protection Unk or State adoption Rescunce sgency. This hame study mport mmaing
wald for the perod of three years and B's a bass for adophon of chdd by the proEpect e adopt e parents

frem  anywhane n the cwntw.lgﬂam on the home study report the specialized adoplion BOENCY
detiared the chgibile parents. 20

STEP -3 Selection of child by the Prospective adoptive parents

On the basis of the senionty the Prospective adoptive panends et &n oppaf unily o view the photographs,
child study meport and medcal ocamination epont up o these childnen, thoss who o egaly Trea Ior
sdoplion. Viewing of the chidren detalls compintely based on (he preference of the prospecties adopt ve
parerts. Alter viewing the chid detals, the prospective adeptive parents may reseres one chid within a
period of forty eight hows for possible adoptbion and the rest of the childen would be released Ehecugh child
adaplion resource Information and Guidance system Tor of her prospecthve adopthve parends in the wall rug

et Cegryrighl 0 22T AR Indls Rapocter P, Lo, AT rplls feservid
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STEP - 4: Matching of the Prospective adoptive parents with child

The speciakred adpption agency after get the detals of the prospective adoptive parents will fix the
meeting with the prspective adoptive parents to assess the subtabiy of the prspective adopthie
parents, This committes consisting of s adoption in charge o sacial worker, pediat ician or visiting daoctor
and one official from the distrct child protection unt 22, Further the speciakned adopiive agency ako fixes
the meeting of the pospectve adoptive parents with the child, The entie process of matching of the chikl
shall be compet ed within Ewenty days frofm the date of reserving of the chid, Whiss accepling the child the
prospeciive adoptive parents shal have right to gt all the detals of the chid including medcal
EXAMINMION fepot reviewed by o medical practitioner of thoir choics and sigred before the social worker ar
chisf functionary of the spechiized adoption agency. In case the prospective adoptiae parents are mat

selected the reserved child than, the meason for on-seection should be recorded in the child adoption
resounce infonmation and guidance syatem ¥ the PRspecing adoptive panents are not selected any child or

they' are not find in such a stuations the prospecthie adopthee panpnts wil be shifted ta Lhe bottom of bhe
senicaity st as on the date.

=TEP -5 Pre - Adoption foster care

Ator acceptance of the chid by pospective dopthie parents shal be taken in pre adoption foster cam
within ten days from the date of acceptance after signing the pre sdoption foster care undertaking 22 J
the adopiive parents am warking under the govemnment of wdia or Stabe they am entiled Lo et the
adoptive leave for the purpase to ook after the chid, 29

STEP- 6: Legal Procedure

The speciskzed adoption agency shall file the adoption petition with prospective adoptive pamnts as 3 co-
petitioner in the jursdictional court?3 within ten days from the date of acceptance of the chid by the
prospective adoptive parents. This adoption petition contains all mipvant documents. I case the chid &
from & chidren's home which b located in another dstrict, the spaciaired adoption agency shall file the

adoption petition in the concemed cout of that ditrct.?% in case of sking or twins the speciakzed
adoption agency shal e single appication in the cowt, Snce an adoption cae B nor-advesarial in nature,
the speciaize adoption agency shall not make any opposite paty or respongant in Uhe sdoption appication.
The courts hold in camera procesdings and dEpose the case within two monkhs from the date of oG the
adoption petkion by the specialzed adoption agency. & is the cbgation of the specisized adoption agency
ta obtain a cenified copy of the adoption order from the court and i forwarded to the prospective adoptve
parents wikthin in ton days, The same shall be shamd in the chid adophion resource information and guidance
system with necessary entfes. Futher, the spacialred stoption agency shal obtain the birth cerdtFicate of
the chid from the birth cer#icate mouing authorty Wil Les doys Toms Ll date of Bgusnee of e
uTier

aTEP 7: Follow up of progress of adopted child

The post adoption folow up will continue for the pedod of two years from the date of plscomant of the child
with sdoptive famdy, Further 6nce in s months Ehe progress report of the child will be shared with the chid
adoption mesource information and guidance system along wih the photographs of the chid by the
speciakred adoption agency. in case the child & Tacng sdustmont problsm with the adopthee farmdy ar
parents then the speciaized adoption agency shal amange necessany counssling Tor such adoptve panent
&3 wel as the child, N such courseling offorts oo not succend, the specialzed sdopticn agency shad makg
effest for placing the chid temporarly in atemative care

in spite of valeus ntemational and national et enacted for the best nterest of the child, the problom
faced by the prospective adopthve parents 8t the time of adoption of child B8 today & continuous remain as
fenous thewat (o the child a4 wel as the adoptive parents. The nesearcher found that, nesd 1o cisals
Bwareness about the adoplion pmoedure and speciakred adoplion agencies. The procedure for adoption
leads a sbress and Sirain Lo the pospecthe adoplive panents. As far as podsible; the system naads 1o be
tweaked to favour ndoptlors within the state. This will help the agency to keep a better track of parend s
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ang NOERCl WEn TREM Mo, AOIOMENG 10 The oala 1or EEry LWenly SOOPLvE ParEnLE m mom only one
chid i& available even though millons of orphan's chidren are avadable, I this regand & is the duty of the
state declares all the omphans, destibute are legaly free for adoption. I bhs connectian cvery child in india
oroas I the gocd famiy and gets a dignfied He,

= By: Dr. Deepu. P, Principal, Vidyavardhakalaw college, sheshadrilyer Road, Mysury,
Karnataka state.
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L0, A child who is without bialagical or adeptive parent or legal guardian or whose legal
guardian |s either unable to unwilling to take care of the child,

L1. Achild deserted by his biological or adoptive parents or guardians and who has been
declared as abandoned by the Child welfare committes following due inguiry.

L. Achild who has been relfngudshed by the parents or guardian to the Child welfare committese
dust to physical. emotional or social factors that is beyond their control and declared 85 such
by the CWC.

L3. Regulation 5 of the Adoption Regulation 2017,

L. Special need child means & child who is mentally ill or physically challenged or both as
specified In Schedule XV1II of the adoption regulation 2017.

L3. Reguiation 9{1) of the Adoption Regulation 2017,
L6, Section 3{3) of the Guldelines gaverning the adoption of children 2015,
17. Regulation 92} of the Adoption Regulation 2017,

L8. The agency may also need the adoptive parents to attend counselling sessions in order to

make them understand the preparation rmotivation, strengths and weaknesses of the Dot e
parents.

19. Regulation 9(12) of the Adaoplive Regulation 2017,

0. Regulation 9{12) of the Adoptive Regulation 2107; the prospective adoptive parents shall be
diclared aligible and suitable by the speci alized adaption agency based upon the home study
report and supporting documents and in case any prospective adoptive parent is not declared
eligible or suitable ,the reason for the same shall be recorded in the child adoption resource
Information and guidance system,

1. Regulation 1043) of the Adoption Regulation 2007,

2. The quorum of the Adoption commi ttee shall be two members and the quorum of the adopt|we
committed in case of adoption from a child care institution shall be three members | while tha
presence of one official from the district child protection unit would be mandatory.

13, Formal provided in schedule - 7.

‘4, Section 14
}5. Where the specialized adoption agency is situated that court i% having jurisdiction to hear
tha cades,
L
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6. Section 12 (2) of Adoption Guidance 2015

Disclaimer -

The infarmation contained in this Article is intended solely to provide general guidance an
matters of interest for the personal use of the reader, who accepts full responsibility for its use,
The application and impact of laws can vary widely based on the specific facts involved, Given
the changing nature of laws, rules and reguiations there may be delays, omissions or
inaccuracies in information contained in this Article. Accordingly, the information in this Article
Is provided with the understanding that the author(s) and publizsher{s} are not herein engaged in
rendefing professional advice or services. As such, it should not be used 3% & substitute for
consultation with a competent adviser. Before making any decision or taking any action, the
resder should always consult a professional adviser relating te the relevant Article posting.

The text of Articles is as recelved from the Authorsiwriters, While due care has besn taken to
avoid any mistake in editing, printing and publishing the Articles in this Journal, AIR is not
responsible for any errors or omissions or for the results obtaingd from the wse of this
information. Readers should verify the correctness respectively from writersfauthors of the
Article. All information in this Article s provided “as is', with no guaraniee of completensss,
accuracy and timeliness. In no event will AIR. its Directors, Exagcutives, Editers. Partners,
Cmployees or agents. be lisble to the reader or anyone clse far any docision made or action taksn
in reliance on the information on this Article or for any consoguential, special or similar
damages, even if advised of the possibility of such damages.*
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EDITORIAL

Dear Readers,

It gives me immense pleasune to bring to your front the new ssue of the
flagship journal of Vaikunta Baliga College of Law, Udupi. This VII® issue
of VBCL Law Review highlights some emerging trends in the sphere of
law. Since the stream of Taw s like an ocean, the incidents which occur in
our day-to-day life can arouse the attention of the legal fraternaty. The areas
for the study of lvw widen and go deeper when we attempt to explone 1t

Law 15 often treated as the special povilege of a few “leamed” people. It
is pur bounden duty 10 promote legal literacy becanse lack of promation of
I andd wwarencss regarding its implications in the socicty will increase the
number of *deprived " areund us.

With this objective in mind, we have incorporated the research papers of
expenenced academicians as well as budding teachers in this new ssue o
identify and understand the major thrust in society, We also tried to include
vivid and pertinent arcas of legal concern for imparting some information
to our readers The selected papers discuss the aspécts of informed consent
in medical cases, Legal regulation of surrogacy, and the shoncomings of
the new legislation(The Surogacy (Regulation) Act, 2021), Product
liability and itz implications in India, the procedural safeguards o protect
the nights of the accused, the need to strengthen the media, the issues and

(e wgCETS relating to climate change, the legal implications of minor’s

hercements, the judicial interpretation given 1o the term indusiry by
highlighting educational institutions and hospitals, 2 critical study on anti-
Defection law in India, legislative measures to prevent female foeticide i
India, critical anabysis of cryptocurrency in India, significance and
applicability of POCS0 Act, Evolutionary trend in [aw of maintenance,
The role of NOTA in electoral reforms, ostensible ownership in Benam
transactions and right to health m India,
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(b} There shoubdn't be sulficiem .'-.uprlle:,' of these necessibwes with the
minor before,

LIABILITY OF A MINOR UNDER THE NEGOTIAELE
INSTRUMENTACT

As per Section 26 of the Act, 8 minor can draw, endorse, and negotiate
and he can bind everybody except himself. Every person who is capable of
contractimg according 1o the law 1o which he 15 subject may bind himself
and be bound by the making, drawing, accepting, delivery and negotiation
of a promissory note, Cheque or a bill of exchange.

CANAMINOR BEANAGENT OR PRINCIPAL?

A minor can never be a principal because Section 183 of the Indian
Caontract Act for anybody to become a principal he should be of the age of
majority and be of sound mind and since o minor is nol competent to
contract, he also cannot employ an agent. But, a minor can become an agent
as per the provisions of section |84 but the principal shall be bound by the
acts of the minor and he would not be personally liable in that case.

CONCLUSION

It can be concluded from the researched facts mentioned thal a minor's
contract is void as soon as one enlers inlo s contract with the minor because
a minof canned form o mental capacity to enter into a contract. Besides
minor’s agreement being void there are certain exceptions 1o the general
rule. Therefore it concludes that a minor's agreement is considered as

Void from the beginning due 1o minor's incompetency 1o form mental
intent to enter info a contract and also because of minor s mabsility to draw
conscquences arsing from the contract. Below the age of 18 vears docs nod
have the capacity to enter into a contract. A contract or agreement with a
munar 15 null from the beginning, and no one can sue them. Minor's
agreement is a void one, meaning thercby that it has no value in the eye of
the law, and it is null and void as it cannot be enforced by either party to the
contract. Even afier he attains majority, the same agreement could not be
ratified by him. Here, the difference is that minor s contract is voiud'null, but
1= not illegal as there is no statutory provision upon this. A minor's
agreement is a set of promises or a contractual agreement having one party
a3 & minor. Mimor s considered incompetent to contract under the Indian
Coatract Act, 1872, This is 50 because minors are not mature enough to be
respansible with respect to legal matters. In competency of a minor to enter
mnto contract means incompetency to bind himself by a contract. There is
nothing which debars him from becoming a beneficiary, e.g., a payee and
endorsee or a promisee in 3 confract.
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JUDICIAL INTERPRETATION OF EDUCATION
INSTITUTIONS AND HOSPITAL AS AN INDUSTRY
WITH SPECIAL REFERENCE TO INDUSTRIAL
DISPI;.JTES ACT 1947

Dr. Deepu P
ABSTRACT

The rerm fndustry included the educational instinesion and hospirals is o
debatable issue since from very long back Justice Krishna Iver said that
“so fong as services are part of the wealth of national, edwcational services
are wealth and are indusirial. " He added thar: “Aman without education is
o briire and nobody can quarrel with the preposition that education in its
spectrum is signiffcant services to the community. Education is a service to
the commumity and hence industry. ™ Even the triple test is evolved in
Bangalore Water Supply V/5 Rajappa still we fails o implement, In this
covmmection, this paper highlights the fudicial interpretation  of the ferm
indrstry and aftermath of Rejoppa & case,

Key Words: Indusiry, Judiciary, Triple test, Education
INTRODUCTION

Legislative actions and court verdict have greatly extended amd changed
the definition of *industry” over the period of tme.  Smce this matier s
comes under the concurrent list, both the ceniral and state povermment are
power o make the law in that matter. Due to lack of clear statutory
definition mentioned in the Industrial Dispute Act 1947 i one side and
contradictory views of the judiciary has been ereated a lot of confusion in
the term of Industry, In order to simplify the labour laws, current regime of
MDA gpovernment has merged various central acts into four codes on
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September 259, 20240, which are - Industrinl Relations Code. Code on
Cccupational Safety, Health & Working Conditions Code (O8H), Social
Security Code, and Code on Wages

“INDUSTRYTUNDER INDUSTRIAL DISPUTES ACT, 1947

Industrial Disputes Act is an act is formulaied by our law makers to
secure industril peace and harmony by providing a systematic procedure
and machinery for the investigation and settlement of industrial disputes by
negotitions. The main purpose of the Industrial Disputes Act, 1947 is o
ensure fair terms between employers and employees as well as workmen
and employers. It helps not only in preventing disputes between employers
and employees but also help in finding the measures to settle such disputes
#0 that the production of the organization s not hampered.

5_4::.1 () of the Industrial Disputes Act, 1947 defines * invdustry” as “any
business, trade, undertaking, manufacture, or calling of employers and
includes any calling, service, employment, handicraft or industrial
occupation or avocation of workmen™. This definition is too generic and
has led to numerous contradicting interpretations. An industry exists only
when there is relaticnship between employers and employees, the former is
engaged in business, trade, undenaking, manufacture or calling of
employers and the latter is engaged in the calling, service, employment,
handicraft or industrial occupation and avecation. This definition is both
exhaustive and inclusive. The words used are of widest amplitude, A
considerable amount of difficullly was faced while imerpreting these
different words. No doubt, the task of interpretation is strmghtforward. But
becanse of vaned forms of industry, especinlly afier rapid indusirial
progress and widest language used in the definition, the concept of industry
-r.':r.lpl_.l:rdn:l in all directions. The present definition continues o be as
ongmally enscted in the Industrial disputes Act 1947, Though this
definition has not undergone any amendment, it has undergone variegated
judicial interpretations, The definition of “industry”™ has evolved and
expanded significantly over a period of time by the legislative acts and
Judicial decisions. The joumey of such evolution has been s [T
prnmanly because of luck clarity in the legislative intent as embodied in the
law and conflicting judicial approaches regarding the ambit of sugh
definition particular Education institutions and Hospitals.
JUDICIALINTERPRETATION OF THE INDUSTRY

Is Education Institutions: fi University of Delhi V5 Ram Nath | @
Nath' was employed as driver by University college for :
Mashih was initially employed as driver by Delhi Univers
on transferred to the university college for women in 1949, The University
of Delhi found that running the business for transporting the girl students

—

! AIR 1963 SC 1873

of the women's college has resulted m loss. Therefore n decided 1o
chscoatinue that fwality and consequently the services of the above two
drivers were terminated. The order of termination was challenged on the
g that the dnvers were worknien and the teemianation of their serveces
amounted 10 rerenchment, They demanded payment of retrenchment
compensation under section 25-F of the Act by filing petitions before the

Indhiestrinl Trbumnal. The Tnbunal decided the matier in favour of the drivers

and hence the university of Delhi challenged the validity of the award on

the ground that activity camied on by the Umiversity 15 not Industry, 1§ was

held by the Supreme Court  that the waork of imparting cducation is mose &

| mission and & vocation than profession o trade of business and therelore

University is nod an Indusiry, In taking this view, the court placed reliance

| on the observations of Rich, J concurming with the majority in Federal

State School Teachers " Associaiton of Australia Vo5 State of Hietoria to the

effect that teaching does not like banking and insurance , play a part in the
scheme of * Motional mdustrial activity™.

In Hrakma Samal Edecation Society VS West Bengal College
Emplovees Association’, the society owned two collepes. A dispute arose
between the society and non teaching stafl of the college. It was pleaded
thit the seciety was purely an educational instibution and not an industry
because there was no production of wealth with the co operation of lahour
and capital as is necessary o constitute an industry. The Caleutta High
Court observed that our conceéplion of industry has not been static bui has
been changimg with the passage of ime. An undertaking which depends on
the intelligence or capacity of an individual does not become an industry,
Simply because it has a large establishment. There may be an educational
institution to which pupils go because of the excellence of the teachers such
institutions are not industry. On the other hand, there may be an institution
which is 50 organised that it is not dependent upon the mtellectual skill of
any indhvideal, but 1= an organization where 8 number of individuals join
together to render services which might even have a profit motive. Many
technical mstitutions are mm on these hnes, When sraim we find these
institutions also do business by manufacturing things or selling things and
therchy making a profit they certainly come under heading of industry.

In Cemania University V8 Industrial Tribunal Hyderabad,' a dispute
having arisen between the Osmania University and its employees , the High

% of Andhra Pradesh, afier closely cxamining Constilution of the
University, held the dispule nod to be in connection with an industry, The
correct test for ascertaining whether the particular dispute is between the
capital and labour is whether they are engaged in cooperation or whether
the dizpute has arsen in activities connected directly with or attendant upon
the production or distribution of wealth.
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In Ahmedabad Textile ndustrys Research Associion VI8 State of

Bomba’y, an association was formed for founding a sciemtific research
mstitute, The institute was 1o camry on research in connection with the
textile and other allied rades 1o increase efficiency. The Supreme Court
held that though the association was established for the purpose of research,
its main object was the benefit of the members of the association the
assocition s ofganised and aranged in the manner in which a trade or
business is generally organised it postulates co-operation between
employers and employee moreover the personnel wheo carry on the research
have no right in the result of the research. For these reasons the association
was held to be an Industry. But 2 society which is established with the object
of catering to the intellectual as distinguished from material needs on men
by promating general knowledge of the country by conduction research
and publishing various journals and books is not an industry. Even though it
publishes books for sale in market, when it has no press of its own the
society cannot be termed even an undertaking for selling of its publication
was anly an ancillary activity and the employees were engaged in rendering
clenacla assistance in this matter just as the employees of a soliciter firm
help the solicitors in giving advice and service’,

Since University of Delli ViS5 Ram Nath' has been overruled by the
Supreme Court in Bangalore Water Supply V/S A Rajuppa the present
position is that the educational institutions including the university are
mdustry in a limited sensc now those employees of educational institutions
who are covered by the definition of workman under section 2(s) of the
Industrial Disputes Act, 1947 will be treated as workman of an industry. It
has been reaffirmed by the Punjab and Haryan High Court in Sumer Chand
ViS Labour Court, Ambala and anoiher’, that university is an industry and
carpenter employed in university is workman. The labour counl has
Junsdiction to decide the dispute relation to the termination of such a
person. It has been held in Suresh Chandra Mathe Vi85 Jiwafi University,
Gwalior and others”, that a university is an industry and a clerk of the
university is a workman.

Is Hospital an Industry? The question whether hospital is an industry or
not has come for determination by the Supreme court on a number of
occasions and the uncertainty has been allowed to persist because of
conflicting judicial decisions right from Hospital mazdoor Sabha to the
Bangalore Water Supply V/5 Rajappa,

AR 19461 SC 4%3%
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Haspital mazdoor Sabha case’, the Hospital Mazdoor Sabha was a
registered Trade Union of the employees of hospitals in the state of
Bombay. The services of two of its memberswer terminated by way of
retrenchment by the govemnment and the union claimed their reinstatement
through a writ petition. 1t was urged by the state that the writ application
was misconceived because hospitals did not constitute an industry. The
group of hospitals were run by the state for giving medical relief 1o citizens
and imparting medical education. The Supreme Court held the proup of
hospitals i be indhestry and ohserved as folbows:

1) The stateis carrying on an undertaking within section 2(j) when if
runs a group of hospitals for purpose of giving medical reliel o the
citizens and for helpimg to impart medical education.

2) An activity systematically or habitmally undertaken for the
prodduction or distribution of goods or for the rendering of material
services 1o the community at large or a part of such comnmunity with
the help of emplovees isan undertaking,

3) It &s the character of the activity in question which attrets the
provisions of section 2(j). Wha conducts the activity and whether it is
conducted for profit or not make a material difference.

4) The conventional meaning attributed to the words, trade and business
has lost some of its validity for the purposes of industrial
adjudication. It would be erroneous to attach undue importance to
attributes associated with business or trade in the popular mind in
days gone by,

Applying the above principles an Ayurvedic college of Pharmacy

manufacturing medicines for sale and for benefit of students of the college
besides other activities of the college was held to be an industry™.

It has been overruled in Management of Safdarjung Hospital, Delhi V7S
Kuldip Singh”, Kurji holy family hospital was held not 1o be an inddustry
because that was entirely charitable institution carrying on work of training
» research and treatment. similarly Safdarjung Hospital, New Delhi and
Tuberculosis Hospital, New Delhi were also held ot to be industry,

A group of hospitals m Bikaner attached 1o the Sardar Patel Medical
College was held 1o be an industry and it was observed that the fact that
hospitals are attached 1o the educational institution would not bring any
material change in their character”,

e 3
AlR 1960 8C 610

10 Lakbit HariAyurvedi College of Phammscy ¥ Weaikers Union, AR 1960 5C 1261
1] AR 1970 50 1406

12 Tospiasl Emplovees Union V' Stae, AIR 1971 Raj h5
1]




In Mherragemend of Hogpielz, COrisea FAS Their Workeaen a0 wis held
that hospiial mun by the government as a part of its fmction 15wl an
indhustry, Hospatals mon by the State of Onissa are places whene persons can
get treated. They are mun as departments of government. The mene fact tha
pavment s accepled i respect of some  beds canmot bead 1o the inference
thal the hospatals ere run as a business in as commercial way. Primarily the
hospitals are meani as free service by the government to the patients
witkuwut any profil mative,

In Dhanrajgivi Hospital VS Workeen™, it was held that Dhanrajgini
Hospital Solapur was not an industry because 1t was nol cormying on any
ecoonaamic activity in the nature of trode or business. [t was nod renderning
any material service by bringing in any element 1o irade or business in its
activity, The main activity of the hospital was imparting of training in
nursing and the beds in the hospital were meant for their practical tmiming.
But in view of the decision of the Supreme Count in Bangalore Warer
Suppdy i3 Rahappa Dhanrafgini Hospital case has been overruled and all
hespitals fulfilling the test laid down in Bangalore Water Supply case will
be industry. In Keraleeya Avarvedn Samafam Hospital and Nursing Home,
Shoranpur Vi8S Workmen", in this case it was held to be industry because 1)
the Avurvedic school was engaging emplovees in s different department,
b} the institution where Ayurvedic medicianes were prepared was
registered as a factory wnder the factones Act, ¢ for the services rendered
by way of treatment fee was charged from citizens and d) the establishament
wits organised ina manner in which trade or business was undertaken.

SCOPE OF INDUSTRY DETERMINED IN THE BANGALORE
WATER SUPPLY AND SEWERAGE BOARD v. RAJAFFA

A seven Judges Bench of the Supreme Count exhaustively condidered
the scope of industry and Fasd down the followimg test |
Triple test: Where there 15 (1) A Svstematic sctrvity, (1) Orgazed by
cooperation between emplover and employee (the direct and subsiantial
clement i5 commercial), (i) For the prosduction and distribation of goods
and services calculated to satisfy human wants and wishes |, Poima facie,
there is an * industry™ in that enterprise, This is known as triple test. The
following points were also emphasised in this case;

1) Incustry does not melude  spimtual or religions bt mclusive of
material things) or servioes geaned to oclestial bliss, 1.c. making, of a
large scale prasad or (food), pnma facie enterprise.

2} Absence of profit motive of gainful objective is imelevant be the
veniure in the public, joint, private or other secior.

13 AlIR 1971 5C 1259
L4 AIR 1975 5C 2032
1% (19790 [ LL) 115 { Kerala)
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1) The true focus s Bimctmannd oo the decasive test s the nature of the
actvity wilh specinl emphasis on ihe employer-employes relations

43 It the organszation is a tmde or business 5t does pod cease 1o be one
becaise of philanthaopy animatimg the undertaking

AFTERMATH OF BANGALOKRE WATER SUPPLY CASE

In renction to the judicial mterpretation i the  Bangalore water supply
case, the povernmen aftcmpled o amciwd the scope of the delimtion in
982 by applyving the tnple test through Industrinl disputes (Amendment)
Act, 1982, This amended defimition attempted to nullify the effect of many
conflicting judgements on what is included in the definitson of “industry’
and what is nod. Alsa, this delinition was mich more elaboritive and
expransive as compired io the orgimal defmition under 1947 Act.

Thus on an analysis of the entire case law upto Bangalore Water Supply
Case on the subject it can be said that such hospisls as are mn by the
povernment as parl of s sovereign functions with the sole object of
rendenng free service to the patients are ml indostey. Bat all other
hospitals, both public and priviate whether charitable or commercial would
b mwdustry if they fulfil the tnple test lod down m Bangalose Water Supply
Case. However, For 38 yvears until the definition of * madisstry " was revisibed
undder Industrial Relations Code, 2020 dissent views on the defminon and
scope continued in the comdors of the Supreore Cowrt, Colr Board,
Ernakulam, Cochin And V'8  Indira Devi PS. And Ors.”  the courn
disagreed with the decision in the Bangalore water supply case and held
that ned every organisation that provides i valushle service and hines people
qualifies as industry.,

THE INDUSTRIAL RELATIONS OODE, 2020

Under this code, the Government bas attermpled to mtionalise and
streambing  central labour legisiation m accordance with the
recommendations of the 2Znd Mational Commuizsion on Laboar, The mew
meaning of “industry™ in Section 2p) applics 10 any systemic activity
involving employers and employees for the purpose of producing,
supplying, or distributing products and services, regardless of whether the
activity 18 undertaken for profit or capital expenditure. According to the

new terms, hospitals, educational establishments, and research institutions
are all classified as industry. The new delimition specilically excludes
Following activities from the definiton of “imdustry”,

CONCLUSION

Simce the enactment of the Industry Dispute Act, 1947, povernmentz
have always been i a dilermma about how to mberpret the definition of
“industry’. On one hand, they have the workers who alwavs wanted 1o see
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ABSTRACT:

“It is rightly said that “It is easy to dodge our responsibifities, but we cannot dodge the
consequences of dodging our responsibilities.” - Josiah Charles Stamp, 1880-1941, former
director of the Bank of England. In this modern digitalized world, businesses are required fo
be mindful both in terms of what they are doing and how they are doing it. The company's
brand is not just dependent on the quality of products they are affering to peaple but on the
™ overall impact of the company ‘s operations on the society, environment and the economy. Their
sense of social responsibility provides them with a competitive edge over their competitors in
a erowded markeiplace.

CSR is a holistic and int eni ﬂt}ﬂf'-l!qll'

and environmental ab;ﬂ ¢
Approach ie., Company _.I" i - !
expeciations of its stakeholders. The mnj

. .
the objectives of equal gppori

companies integrate their social
It works on a Triple Bottom Line

make foday will be gﬂfnm“mce OuF ﬁ.r.l‘uﬁf generations. Despite all this
inequality and disparity still exisis.

This year, the Indian Governmeni implemented new CSR guidelines. These guidelines require
Indian companies fo spend 2 percent of their net profit on CSR. India is the first country in the
world to make CSR mandatory. Including the CSR mandate in Companies Act, 2013 is a great
siep of engaging the corporate sector in the equitable development of the country. Earlier
companies were required to spend 2 percent of the profits towards CSR and in case of failure
to do so; they were required to give reasons. Bul as per the present amendmeni, companies are
required to spend 2 percent of profits towards CSR in the given time limit or are required to
furn over this amount of profits in the funds which are run by the government. The new
amendment will require all the companies which qualify the provisions under CSR guidel]
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e Sensitization of students by making CSR a compulsory subject or discipline in schools,
colleges or universities. This approach will motivate young blood and help them to face
fusture challenges. And also, to provide more innovative solutions for the betterment of

society and the environment as a whole.

IPAL
Vidyavafdhaka Law Collegh
Mysaorg - 570 001

& f 'Ir-r.;i
: Ler 10
bl ! E " 1 r;.J .1-
1 ':_-i' s




VBCL LAW REVIEW
December 2022

ISSN No. 2456-0480

Published by

Vaikunta Baliga College of Law

KUNJIBETTU, UDUPI - 576 102 KARNATAKA
PRINCYPAL
Vidyavardhasa Law College

Mysore - 570 001




CONTENTS

S.No. Topics Page No.
1. Informed Consent-A Continuous Dynamic Process
Dr. Nirmala Kumari K 1-8
2. Legal Regulation of Surrogacy — Does India Still Trail Behind?
Dr. Sandeep Menon Nandakumar 0-18
3. ASuudy of Product Liability with Special
Reference to India
Mr. Raghunath K.S 19-26

4.  AStudy of the Procedural Safeguards and Rights of the Accused

under Indian Laws

Dr. K.L. Chandrashekhara 27-40
5. MNeed for Strengthening the Fourth Pillar of Democracy
Issues and Concerns
Dr.Ashwini. P 41-55
6. A Critical Study on Legal Implications of Minor’s
Agreement in India
Dr. Bore Gowda 5.B 57-64
7. Judicial Interpretation of Education Institutions and Hospital
as an Industry with Special Reference to Industrial Disputes
Act, 1947
Dr. Deepu P 65-72
8. Corruption in Health Care and Hospitals: A Critique
Dr. C B Naveen Chandra 73-79
9. Climate Change And Indian Courts: Are We on the Right Track
Dr. Naveen S, a1-102
10. The Anti-Defection Law in India - A Critical Study.
MrK. 8. Jayakumar. & Prof. (Dr.) C. Basavaraju  103-109
11. An Analysis of Legislative Measures to Prevent Female
Foeticide in India
Mr. Savitha A P & Prof. (Dr.) C. Basavaraj 111-119
12. A Cntical Analysis of Cryptocurrency in India
The Present and Future
Mr. Ashraya. 5. Chakraborty & Prof. (Dr.) Ramesh  121-129
13. A Critical Analysis of Significance and Applicability of the
POCSO Act, 2012.
Ms. Enitha BM & ProfiDr.) Ramesh  131-136

Tﬂﬂ' Hﬁw C':'lh-; -

Mysore - 570 001




A STUDY OF THE PROCEDURAL SAFEGUARDS AND
RIGHTS OF THE ACCUSED UNDER INDIAN LAWS

Dr. K.L. Chandrashekhara’
ABSTRACT

The problem of poverty tied up with the vice of social inequality exists in

a gross form in our country. In this scenario our own conception of
democracy, no matier how earnestly venerated by ourselves is of linle
impartance to men whose immediate concern is preservation of physical
life. Notions of individual freedom and liberty are apt to sound as empty
words. In their struggle to overcome abysmal poverty, people have hardly
time to appreciate the theoretical significance and grandeur of the concept
of individual freedom and liberty. To better the lot of those people in the huts
and villages across the great sub-continent struggling to break the bounds
of misery, social justice must pledge its best efforts to help them in order to
help the common good af humanity. In this background we need to discuss
the Constitutional and Criminal Law provisions regarding liberty and
protection of human rights of the accused. The Constitutional provisions
have been given concrete shape by the Code of Criminal Procedure which
confers a number of rights and liberties upon an accused, which implies
corresponding duties on the arresting authorities, Apart from analysing the
Censtitutional provisions, this article shall also cover the various rights
awarded to the accused persons by the Code of Criminal Procedure, 1973,

Indian Penal Code, 1860 and Indian Evidence Act, 1872 under different
heads dealing specifically with the righis at the time of arrest, the post
arrest rights, and the right of legal aid and consultation. It is also most
important that criminal laws should ensure that Human Rights are
respecited by seeing that the law is sirictly adhered to. The principles of
liberty and legality, which are results of historical development of present-

day society, should be considered inviolable.
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CONCLUSION

The Indian Constitution and the Code of Criminal Procedure provides a
set of just and fair rights to the accused so that he can maintain his basic
human dignity as envisaged by the founding fathers of our Constitution,
These rights have been further reinforced by a number of judicial decisions
that have come about in the past several years in conformity with most of
the set international standards.

Provisions regarding liberty and protection of human rights of the
accused have been given under Articles 20, 21 and 22 of the Indian
Constitution. These rights include presumption of innocence, fair tnal,
right against ex-post facto operation of criminal law, protection against
double jeopardy and immunity against self-incrimination. These
constitutional provisions have been given concrete shape by the Code of
Criminal Procedure which confers a number of rights and liberties upon an
accused.

The judiciary through its landmark decisions has laid down several
provisions guaranteeing many rights to the accused as well as to the
convicts. Such rights include right to live with dignity, prohibition of
inhuman prison practices such as solitary confinement, handcuffing, and
torture. Accused also have other rights like right to medical attention, free
legal aid, speedy trial, fair trial, to get paid for their work in prisons and the
right to get bail after twenty-four hours in police custody etc. The Criminal
Procedure Code (CrPC) expressly lays down a number of provisions
relating to the rights of the accused at the time of arrest and during the
pendency of the trial. These specifically include right to speedy trial, right
to medical examination, right to bail, rightagainst torture, right against
arbitrary arrest, search of person and property etc.

Article 22( 1) of the Constitution of India provides that no person who is
arrested shall be denied the right to consult and to be defended by a legal
practitioner of his choice. This constitutional provision has been ratified by
the Section 303 of the Code of Criminal Procedure. Indian Constitution
through its Article 21 implicitly guarantees the right of free legal aid at the
expense of the State to an indigent accused who is very poor to afford a
lawyer, this constitutional right has been given practical implication by the
Section 304 of the Criminal Procedure Code.At last, it may be mentioned
that we may have the best of the criminal procedure of the criminal law, it
will not be effective unless the implementation machinery, at all levels
including general public, police and the Courts are honest in implementing
the spirit of the law. In this background there needs to be strictness right
from the top and all the citizens in India should have self-restraint to be

honest in spite of all the economic difficulties.
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ABSTRACT

The rule of law is highest and everybody is equal in the discemments of law. Yet, the transgender
cOmmuRItY 15 in a continuous combat as they have to fight domination, exploitation and discrimination from
every part of the society, whether it's their own family and friends or society at large. The existence of
transgender people is a daily scuffle as there is no acceptance anywhere and they are detested from the socicty
and also teased. India’s 2011 Census was the first census in its history to incorporate the number of ‘trans’
population of the country. The report estimated that 4.8 million Indians identificd as transgender, However,
the Supreme Court of India in its pioneering judgment by the division L'rn::r:ch of Justices K.5. Radhakrishman
and A.K. Stk in National Legal Services Autharity v. Union of India & Ors. [Writ Petition (Civil) No.400 of
2012{NALSA)] recognized the third gender along with the male and female. By recognizing diverse gender
identitics, the Court has busted the dual gender structure of ‘man’ and ‘woman® which is rccognized by the

socicty,
Key Words : Transgender, Problem, Legal amalvsts, Protection

INTRODUCTION

The right of equality before law and equal protection of law is guarantecd under Article 14 and 21 of the
Constitution. The right to choose one’s gender identity is an cssential part to lead a life with dignity which
again falls under the ambit of Article 21, Determining the right to personal freedom and self-determination,
the Court obscrved that “the gender to which a person belongs is to be determined by the person concerned.”™
The Count has given the people of India the right to gender identity. Further, they cannot be discriminated
against on the ground of gender as it is violative of Articles 14, 15, 16 and 21. The Court also protects one's

gender expression invoked by Article 19 (1) (a) and held that “no restriction can be placed on one 's personal

appearance or choice of dressing subject to the restrictions contained in article IN2) of the Canstittion”,
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The Count recognized the right to as to how a person choose to behave in privale, personhood and the free
thought process of the human being, which are necessary for the fullest develomius .t of the personality of the
individual. The Court further noted that a persan will not realize his diguity if be L f.v.d to mature in a gender

to which ke does not belong to or he cannot relate to which will again hinder in L.'s Jeveloprcnt.

CHALLENGES FACED BY THE TRANSGENDER

1. Lack of Legal Protection: They are subjected o custodial violence, dercliction of duty by statc and
overall apathy to their issues such as educational, residential, medical and = apiovment.

2. Poverty: Lack of legal proteciion translates into uncmployment for transy .. or people. They're denied
services and expenience high rates of unemployment, housing insecurity s marginalisation.

3. Harassment and Stigma: They are met with ridicule from the society and a.e considered mentally 1l
socially deviant and sexually predatory.

4. Anti-Transgender Umlnm They are forced for gender conformis., ...-rs:::m bazed pscudo-
psychotherapies, forced mamiages, siripping, physical and verbal abuse i © . : pashed into prostitution
by their own families.

5. Bamiers to Healthcare: Their exposure 1o basic health care is minimal as th.ey are subject to apathy from
medical fratermity with professionals lacking transgender health care compeicucy.

6. “"Recognition of Transgenders as a third gender is not a social or mediczl issue but a human rights
issue,” Justice K.S. Radhakrishnan told the Supreme Court while handing down the ruling, The
Supreme Court has given certain directions for the protection of the rights of tne ransgender persons
by including of a third catzgory in documents like the election card, passpor, diaving license and ration
card, and for admission in educational institutions, hospitals, amongst others.

7. Human rights are basic nghts and freedoms which are guaranteed 10 a huiy.a Ly virtue of him being a
human which can neither L« created nor can be abrogated by any govena sub [t incedes e nght 1o
life, liberty, equality, digrity and freedom of thought and cxpression,

VIOLATION OF RIGHTS OF TRANSGENDER

They are deprived of social and culturai participation and bemce they have restricted access (o
education, health care and public plazes which further £ =prives them of the Constitutional guarantee of equality
before law and equal protection of Lows, It has also been noticed that the commaaity also faces diserimination
as they a2 not given the nght to conlest election, night to vote (Article 326), employmeat, to get licenses, eic.
and in effect, they are treated a: outcast and untouchable, The transgender co.oounity faces stigma and
disenimination and therefore has fewer opportunities as compared to others. Thay vie hardly educated as they
are nor accepied by the society wid therefore do not receive proper schauling. Eviu if ey are enrclled in an
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ABSTRACT:

Human rights are basic rights for every individual in the world, because without human rights

it's very difficult to live or survive in the universe. Because we are valuable human beings in
the world. Pecember 24™ 1945 is the historical day in the history of every human being in the
world. Because on that day our international leaders established one of the strongest
international institutions in the world, it"s popularly known as United Nation. In modem era
United Nation plays a vital role to protect the basic rights of Individuals. One of the main
objects of UNO is to maintain peace and security throughout the world. The preamble of
Charter of UNO started in the name, we the people of United Nation, its shows that in
modern era its try to put lot of effort to protect the rights of UNOQ. On December 10, 1948
United Nation decmm}/thge basi€ rights for the entife individual through by UDHR
(Universal Declaration of Human Rights). |~
f -'III.

Human rights form the base of human existence thus, are of great importance. After a long
period of struggle, they are at this point wei_l-e;tahtished u_n_der the Universal Declaration of
Human Rights and the multiple human rights conventions. These documents provide civil,
political, economic, social, and ::ul-tural r:igﬁts m-e'.rer_v.' individual either a refugee, migrant, or
full-fledged citizen. Universal Declaration of Human Rights applies to every living being
from the day of his birth to death. The people among the territory of various nations
especially the refugees and migrants are protected under these articles and various other
Conventions. This article discusses about rights, law and problems of refugees and Migrants
and also discuss about rights and obligations of States regarding detentions etc

The concept of human rights is not new. Many states and communities have been established
on the basis that individual members have certain inherent rights which must be represented
by those governing. This idea may be on religious, political, moral or social grounds, and 1t is

a mistake to assume that it owes ils origin to any one particular doctrine or theory of
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CONSTITUTIONAL PROVISIONS IN INDIA:

Refugees are considered under the term ‘alien” in India. The term appears in Constitution af
India (Article 22), Nection 83 of the Indian Civil Procedure Code, Section 3{2) (b) of the

Indian Citizenship Act, 1955, as well as some other statutes. Constitutions of India are
applicable to the refugees when they are in India. The most imporiant Article is Anicle 21
which deals with Right to Life and personal hberty; it applies to everyone respective of
‘ whether they are a citizen of India. Many judgements have been given based on Article 21 on
refugees. Article 14 guarantees the person right to equality before the law. Arficle 5, 6, 7, 8,
9 16, 11, 12, 20, 22, 25-28, 32, 226, also available for non-citizens of India including

Refugees”.

=

Treatment given to the Asylum people were divided into three heads®;

| e National Treatment
o Treatment that is accorded ﬁ fg."l‘tﬁgﬂenr
« Special Treatment

National Treatment:

The national treatment to the asylum people is same as the citizens of India. There are certain

Articles in the Constitution of India, which takes care of the Fundamental Rights of all people
in India. The rights such as equal protection to law under article 14, religious freedom under
article 25, the right to life and personal liberty under article 21, right to social security and
educational rights are guaranteed in Part 11l of the Indian Constitution

Treatment That Is Accorded To Foreigners:

Under this head, there are rights which are related to the housing problems, movements, etc.

the rights which are provided under this treatment are: right to employment or profession
under article 17, freedom of residence and movement under article 26, right to housing under

article 21, right o form association under article 15 and right to property under article 13 of

the 1951 Refugee Convention,
s .
! VR Krishnaswamy Iyver, Human Rights in India, 39, (Eastern Law House, New Delhi, 19 ed, 1999, i
® Dr. HO. Agarwal, International Law and Human Rights, T9#6-797 {central law publications, Hydgeshos
edn, 2016}, a
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Special Treatment:
This treatment includes the identity and travel document under article 28, exemption from

penalties under article 3(1) of the 1951 Refugee Convention,

CONCLUSION:
In the whole world, though there are a number of conventions and laws governing refugees, *

the refugees still keep facing problems. At present several states doesn't have a Refugee Law,
we can understand that many countries have the same face and are on the same boat, If
UNHCE. and statr."_ human rights commission work together, there will be much more
development in the field of Refugee Law, There 15 definitely a need for sates in the world to

set up a Law regarﬂin'g_ Piefugees, as in the future there may be many more issues due to

various reasons. Whenever UNHCR tries to ;I:I:_:n sulﬁﬂhing regarding refugees NGOs should

actively help them. &~ 1

Though protection to refug;&:s is given under various amticles of the different convention and
the state laws, there needs to be a uniform Law that git;: equal rights o all the refugees and
migrants. Throughout the |:mi~.'e.-rse and over the eras, civilizations have received scared, ‘
weary ouisiders, the fatalities of persecution and violence. This humanitarian practice of
offering preserve is often now played out on small screen across the sphere as combat and
large-scale torture produce masses of refugees and internally displaced persons.

Yet even as people continue to flee from threats to their lives and freedom, govemments are,
for many reasons, finding it increasingly difficult to reconcile their humanitanian impulses
and obligations with their domestic needs and political realities. At the stant of the 21st
century, protecting refugees means maintaining solidanty with the world’s most threatened,

while finding answers to the challenges confronting the international system that was created

to do just that. Caring immigrants is mainly the accountability of States. Throughout i

yé;;r hhmry, the United Nations High Commissioner for Refugees fﬂﬁfﬁﬂ Eaa;;m
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AN EXAMINATION OF THE CAFPITAL FUNISHMENT IN INDIA FROM A HUMAN
RIGHTS PERSPECTIVE

DH. KACHANDRASHEKHARAS

Intraduction

Dreath penalty or capital penishement is the kighest degree of punishment that 2as be awarded 1o
an individual under any penal law in foree i sny part of the world. Capitnl pusisheses 12 the
kgal procedure of the slats in which it exencises its power 1o take an individual's lifie. 1§ has been
in existence since the inception of the State itself, In the British era, there have boen countless
instances of Indians being hanged after trial or oven before iL The dvsm of Independence
brvaght about a pew e in dhe judicial sysiem of India. I was in stark contrasi o the British
hulicial gysiem in which ik Indians hardly had any access 1o jusiice, o the time ol empires and
kingdoms before it wieh the rubes of 4 certsin slale or Kingdom was it oltimste sulerty and the
source of all jusisce nhru_-ln hig or ber smtements verbating were adopied as ihe law of the land
The raler, thus had the power 1o I:-Dldtﬂﬂ'I-l-ﬂ::' man fo dealh whoever may he or she be, eves ora

whim, e

After 1947, Indis became o democratic state, and ibe system of swarding death pesalties oo
changed drastically. The Indian Penal Code in accordance with the provisions enshrined in the
Comstihstion of India provided fog swarding of capital punishment for ceriaim specific offences

Adzonding 1o the Indian Penal Code slonag with olher acts eleven offences comenited wiithin the
temmtory of Imidin are puniskable by death:

“-*-?ﬁ“‘rﬂ’:’ . Lty ot & capital o/l
|ﬂ_}l L '\.-\l:l - _l-d': ; - - w—-‘-# {a... . - ¥ _; w .
.- I i ;t. "D 1 (21 1 . 1 (i1 .‘t-“
] | : waging of wir, A Lsveetimmond of
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In India the presend poabiion megarding death scmience is quite & balanced cne. Dul the wiche
jusdbcial discretion given to the coust has resalted into enormously varying jedgment, which does
st portray 8 good picture of the justice delivery systam What is noeded o be done is that the
principle lakd down in caies ike Tiachan Skngh or Machehi Singh have fo b grictly complied
with, o that the person convicted For offence of similar nature are awarded punishment of

idemitacal degres.
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Abstract

Vide variety of socio-econdgmie

society across the globe and this indeed an hindrance o exery peaceful society in one hand and
enlarge number of victims on the st the individual and his property,
crime against soci environment and it
biodiversity are m arious factors of
multifaceted h Brimes and victims
like, child, e result manmade
acts. Hence e b action.
Thus the ess. Vietim of cime and

violence has been con “ng 10 be mitigated at local,
national and global level h an effective framework. The culture of crime and
violence has comprehensivel al 10 and it not only causes risk to
human life but also been y of all comer of globe. Ongoing

administration of criminal justice system throughout the world needs to be strengthening to
meel the needs of peaceful and welfare state. The rights of an individual of every society shall
be protected. Stringent and proactive legal fmmework and its effective enforceable initiatives
should come into force. Thus, this rescarch article will made meaningful effort to enlighten on
various facets of global dimensions of victim and victim compensation approaches,

Keywords: crime and violence, victims, criminal justice, rights, legal framework
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Unnatural Sex with Minor boy and Mundered'*.
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Recent past the division bench of Kamataka High Court headed by Chief Justice Ritu
Raj Awasti directed to government of Kamataka to release at the earliest Rs. 7 Crore to
Karnataka State Legal Service Authority to effectively implement and maintain Victim
Compensation Scheme in the state”’,

Role of National Commission for Women:

National Commission for Women in its letter to Madhya Pradesh DGP on the ghastly
crime in which a tribal women was set on fire over land dispute in Guna District of Madhya
Pradesh, describing the crime as xtremely shameful and said “the
audacity of the criminals to commi daylight shows police is not
doing their work efficientl

niedi L I:|I' d'ifrﬂt 'u'm Wlict ﬂffi‘:ﬂ

The e victim and
her husband had given s protection from the aecused men on June 6 but
no action was taken on their request, and henCe, the Commission said further that, stringent
action should be taken against@ming pelige o iled to take the swift cognizance of
the matter, if the allegations f The victim is entitled for the

compensation under the Victim Compensation Scheme as per Sec 357-A of Code of Criminal
Procedure, for the injury/loss suffered by her. The action taken must be appraised to the
Commission within five days'®.

Conclusion

12 Karnsiaka State Legal Service Authority, Bengalura, 200192020 statement on victim compansation
Y Times of India-Jan 29, 2022, 13.09 15T
1 hitps:('www. freepressjournal nbhopal/ ghastly -and-shameless-now-on-tribal-woman-set-on-fire-in-mp
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The Victim Compensation Scheme 2011 is one of important and significant scheme
with respect to victim compensation. Still there is lack of awareness to members of our society
about this scheme. Victims are still left out from the benefits of the scheme due 1o non-reporting
of criminal cases. Even in reported cases also victims are not aware of these benefiis and been
suffering. The object, purpose, letter of spirit and fruit of the scheme should reach eligible
individuals. The responsible judicial institutions, state governments, district and state legal
service authorities and concerned stakeholders should take meaningful initiatives to educate
the society through awareness programs
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want the compulsory licenses, The main reason b that the b
pharmaceutical companies take a lot of money and effort to create the dnag
and even then there is no certainty, There is a high responsibility tousards
contnaller of potents to take into consideration the overall circummstans
whike granting compasony licence to the applicant.

DER EQUALITY AND IP REGIME- A STUDY
Dr. Prakruthi A R& Dr. Ramesha K™
ABSTRACT

The Workd Irtellecisl Property Onganisation make s Policy on Gender
afffy fn the IP regime fo encorage women participation in the IF Sector
4 contributions in the IP fekis. & i infended fo provide a general
for how WIAD aims fo mfegrade a gender perspective fn its
bohes and programs as well as in hurman resowrces polices and procedures.
Mymﬂaﬂerinﬂﬂmn’mdm,ﬁﬂdﬁbdhgﬂth
i g i WIPD) policies and programs, &5 well as gender equalify
ik, H-Mjsmimntkﬂ@ﬂﬂ:g The present paper discussed
what are the [P rights and Gender gaps in claiming 1P rights also
od out the varous challenges faced by the wormen in IP sector and
i frternational comvention amd wormen in I regime afso covers aboid
s intfiatives Eakery by the WIPO towands gender equalify and mentioned
2 seapocestion willh coneluding rermanks.

prds: Gender equality, IP regime, WIPO, Policies and IP rights
pd Gender gaps

L M

Human imnosation and creativity are the engines of progress. Since the
ginning of time, female and make inrowators and ereators from all walks of
Mwnuﬂmmdmumﬂﬁm#:ﬂwmnﬂhﬂrwmﬂmaﬂi
oy Howewer, some groups remain severely under-represented in
ma[hﬁzﬂnﬂuﬂmmﬂ“ﬁu. Theeir Immowative potential is
pilized at o tme when we need the widest possible range of talents is
seded to sohve the pressing probilems lacing humaning, “Waomen are ai every
ol pervashvely absent from the patent sustern. In India, far fewer padent

Aistont Probesser of Lins, Vidyerdhaka Law College, Mysaru,
PH’IHE! 2 Pt il Probesscr of L, Sarsuaatt L College, Chitrachega.
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. couniries that do a better job ol protecting property rights temxd to

reproduced withoad needing the creator’s permissson, and =kl :
better measures of gender eouality, inchuding in areas such as access to

compansating the creator,
WOMEN IN [P REGIME .ﬂﬁfﬂnﬂiaﬂmﬂmrﬂﬂs " Emponwering wormdn s a
; . i poverty. A way to empowsr women i giving themn property
InlP regimes in these developing countries, some of the world's mo 5.~ said Prof. Sary LewCarciente of Ui sl Central de \& .

. can exacerhade alre i 2 Bving conditions for ) )
mmwmﬁmﬁm R Such quantitative studies can outline certain parameters of the problem,
into these countrbes thal can ratse GUP per capita and mproyve the stand ; MMMHWWMW research to fill in
of Mving lor all are Emited when rampant righis abuses disincentives majd q diedails. Ethnographic shidbes undertaken bnya menbser of reseanchiers
compandes from entering the market, Protecting IP can change this - § .amhnfﬂu_]wLﬂlhm b deter even prasent-gley
country that protects IP rights the most is also the country with be paie invantors from engaging with the palent system. Dotailed survey and
entreprencurial environment for women. However, while these develops data indicale that women in STEM fiekls have devedoped social
ceamiries generally have stronger IP protections than developing countries ponses that deter their participation in palenting and commrcializing
there is sill room to grow in [P for women even In developed natio r research. Femnale scientists and engineers are less likely than their male
According to the Women's Institute for Policy Research, whike women ha srparts to think about commercializing their inventions. and are less
cuiriupled fhir yepsesentalion simong patant holders since 1977, less il WIMMMMMMWEHMM
one in five patends in the United States have ot ket one woman irvents T
named. The shady aleo found that women onby make up 7.7 of priman ATIVES BY WIPO TOWARDS GENDER EQUALITY
e o i palancs. D) on CRCR S, MMM focc Crich PR IPO s working 1o mainstream gender equality considerations the al

RSN ﬁﬁardmimmlhnmmrdwmmpmqﬂmhp

This inconsistency between the genders is even more discouraging gives by expanding knowledge and capecities. WIPD drives and
the imporiant role women invendors have plaved in history. Women are Ppﬂ-uhmchmguﬂeraq:.uﬁty diversity and [P and celebrades

thank for some of today's most common-place items, such as the windshiel hqundt;rnfhm:—rﬂm creators and innovalors from all groups.

wiper patented by Mary Anderson and frequency hopping lechnolog Tor schdress geneer inequality in STEM[Science, Techneodogy. Engineenng,
Ww‘wm.mwhmkhwﬂ i d Mathematics) ingeneral and the kow representation of women imentons
hed‘nﬂuw.ﬂamhpﬂdm:_mulmmn{ehmmfmm_ P protection, several companies have mitiated steps 10 ensne equitatke
protection of intellectual property rights. The Workd Health Organizatio foss of IP protection to women inventors. For example, in 2011, 3M

sponsored push for plain packaging is robbing companies of their trade
rights in developed couniries such as Ausiralia and the LK. This has cost
economic, seourily, and heslih consequences, Plain packaging has bee
linked 1o & rise in the ilicit tobacco tradie in Australia, ﬁ.u‘mrlmgﬂh‘.n‘r_l.r
the black market, while ssbjecting consemers o unreguisted, unsad

berd & programme to increase women workforce in technical fields within
compary. Similary, in 2016, Microsoft sarted the ¥MakeWhatsMexd
perit Prosgram to provide mentorship to the women iwendors in thepatend
g process 16, Indhddual enterprises and assoclations are coming together
tobacco, if implemented in the U5, to alcohol and sugany drinks, plaid q{ﬂ;ﬁlﬁrmd wm{mhhﬁmﬂmm
pockaging coukd cot th beverage ndusty $300 bilo, hrger thanthe GDR b, General Electric Co., Goagle LLC and Microsolt Corp ) together with
of some countries. shrology-transfer professionals, developed a toolldt of best practices and

According to different indexes which are Important scorecards for ho purces for boosting the diversity of imvendors. This tookkit aimed to help
waell countrles around the workd profect infellechial property rghils 2 . wmmmmmmaWanmm
or comminity, Pollowing s, sevweral other companics have started
pactively askingthemsehes aboud the proportion of their total R&ED

e Rasrices, mmmmmmmmwm: A0 Srmpete ‘iz inventions thal come from women worldoroe/ inventors,
14 Amadcen University Journal of Gendes, Socll Polly & te Law 551 dditicnally, they are trying to determine what measures can be taken to
hittpic’sheinonline orae HOL Page thandle= _ .

re gender equality in their RE:Dworkforce.

15th April 2022 o 3. Mpem.
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The 22%w=sion of the Committee on Development and Intellechs
Property, 2018 acknowdedged the existence of the gender gap in IP 2
mwmmwmmmwmmmm
innovate and create IPs.  aimed to inchude a gender-specific perspective in |
policles. The author beleves that a gender-specific perspective in IP polici
i not necessary but agrees with the Comenittes’s recommenedation on
need 1o empower wornen to innovate and occupy a bigger share of
workforce in the development of technologies and b sinesses *
COMCLUSION

Measures to empower women participation in IP sectors are the need d
the hour. Some measures that can be undertaken are — promote women!
involvernent i STEM fields by providing scholarships or crash courses
incorporating initiatives to the existing women empowerment schemes g
education; swareness prograrms and mentorship can be provided by wome
imventors or other women in the IP field; concessions and bersefits similar i
IfmﬂﬂemituMEHEﬂihmﬂ!Hbﬁ,&mI&HuﬂwﬂErmtﬁl
terms of financial assistance and boan moratoriums can be further relased fo
wormen centric businesses, Clearly education, information and the peovision ABSTRACT
ﬂ’mhﬂ'l:ﬁﬂﬁﬂtﬂtbﬁwmhwlﬁuﬂmhhdmuﬂa]mmwdm . Intelfectual property rights is one wiere confermed to the gencral term for
Qe assigmment of property rights  through patents, copyrights, and
gemarks which are intangible. However there are somwe b that
Prernment need o address, In any developing courdtry the prodection of
felloctual property rghts is very important. Throwghy the research in this
grared by the incividusls, group of individusls and companies about a product
service that is creative or innovative will be a comtribeion for the society
he isses and challenges in intellectusl property rights which ane in fndia
f for a fong time, the muareness in securing the intelloctual properiy rights
CO AT A Lﬂlﬂmhm‘ ﬂ“@,m.mﬂﬂww
folations were Aourishing, witich in furm was causing damage and foss fo the
owners, Al slong with India's political, social and economic evohkibion,
need of security ko the rights of IPR has become inevitable fo ensure
teflectusl cultural and economie growth of nation. Challenges of IPR has
pen ernerged because the impact of (PR in Indis is frmited. There is rise in
plations of these rights because of nor-awareness of enforcement of rights
o dislay in dhecision by courts, wiven cases taken fo the judiciary. This & the
pophode, where lor large muliinational corporations In arvas ke
H TS S Al WW,WMHMMNW
p forth. The problerm that everyone face ks working out how o ensure the
i of irfedloctuad property Agits are esable, and how o ensure that their
il i preserve in the face of relentiess infringerment on an enormoes scale.
A creative work s a manifestatation of crentve skill including  fiterany,

INTELLECTUAL PROPERTY RIGHTS, ISSUES
AND CHALLENGES IN INDIA

DM Laymshres

6 Hasdn J Cireene, Intiefioctuad Progsrty at the nbersection of Race and Gender: Lady Sings
tha Bhues (20008 15%[&“&!hﬂddﬁuﬁ,5ﬂnﬂm&hm
3'55-|"'|'-ruilublllt-:hltpl:.-".l"luInunlln:.mg;Hﬂl!P‘ugn?‘h.mdhuI|-|I|1.||:|urn-uls
Sl ] B | Bl merite | ook Pl ]
EuﬁtruE_;E.-BnUuPEh-IH.dbd-dEhuD‘l.l.thu_B.IH'.KzEll 1HeSnh7975i91 fek
collectionsjournas scoesed on 2 1st Apel 2022 ot 2.00pm
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Intervention Of N Through
Development Of Tribal Community

Authored By - Dr. Prakruthi A R

I55N: 1581-6433

ABSTRACT

These societies did not follow the rules of any other subclasses or caste, like other
religions. And they had their own set of customs and riteals. These tribes were spread all across
the country. Most of the tribes lived in forest Hills, desert and far-fetched places. These tribes
or groups of people move from one h for livelihood or other reasons.

These tribes were mostly imnmm to agriculture or animal
husbandry, Some of them are also hunter-ga . Bul these mbes are suffers from lot of

problems like extreni I&vel 6L poverty, lack of education, prdblem of health and nutrition,

dig.plmm ¥ i |I'.l.l 5 B I ._ IC " | .- [ ] l_.:|..

try to controlling these problems & roviding profectio ed awital role for their
developmen . pt paper deals
with role and significance € 'l jopmient i.cnsure social wellane and uphold
of his right to life and liv

Key Words: Tribal Dﬂ:ln[lrjtdﬁl Kltngnriu of NGO's

INTRODUCTION
Indian history has witnessed various changes in society. Most of it encompasses the

caste system followed religiously in our society. Apart from the social structure in the cities,
there were other societies that flounished on the sidelines known as tribal societies. These
socicties did not follow the rules of any other subclasses or caste, like other religions. And they
had their own set of customs and rituals. These tribes were spread all across the country. Most
of the tribes lived in forest Hills, desert and far-fetched places. These tribes or groups of people
move from one place to another and search for livelihood or other reasons. These tribes were
maostly involved in primary activities related to agriculture or animal hushandry. Some of them

1 Assistant Professor of Law Vidyvardhaka Law College, Mysiru.
ENCIPAL Page | 5
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SIGNIFICANCE OF NON-GOVERNMENTAL
ORGANISATION FOR SOCIAL WELFARE

A non-government organization is a foundation that works with a motive 1w accomplish

ISSN: 2582-6433

societal goals and objectives. Here, people and communities voluntarily work at national or
international level. It happens that the strategies and work process may be different but they all
work for common goals. There are some of the best NGO in [ndia working to help society and
unprivileged people. Countries like India face different issue due 1o which a society gets
affected. As a result, these issues may hinder the growth and development of a country. It is
geen that non-government organizations have partnerships with public or private organizations.
These organizations are run through donations but at an initial level, they did voluntary basis.
MNGO's are diversified in various |-urp-uﬁe of NGO's may be different
where some may have charitabl for tax exemption. But the basic
goal or objective of an N

country 1o remove o

* Resolve social issues: Non-government o izations play an indispensable role in the
welfare of society. Di ue in ed by the NGO's in India. There
are some major issues fike:

lliteracy,

Pn\"f.‘:l'l.}',
child labour,

casteism and many more,

20 Q9 o

The teams of these organizations raise voice against the mentioned issues. They run

different campaigns to spread knowledge and awareness among people.

»  Motivates citizens: This is another role played by an NGO towards social welfare and
development. There are various social issues faced by society such as education, girl
child, hunger and many more. However, some of the best NGO in India take positive

initiative towards the aforesaid issues. They form teams and run campaigns. It helps. - “PAL

people 1o aware towards what is right or wrong. For instance, it is seen that €hl}nemrdnasa Law College

My2oia «
H#“'Q @ - 570 001
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less than 14 vears aren't allowed to work as its called child labour, The research has
shown, 3.9% of the total children population in India are working in factonies, shops
etc. In order to help these children, NGO's have taken a step.

» ldentification of problem and take corrective measures: The motive of non-
govemment organizations is to uplift social welfare and development. Generally,
NGO's find out the issue and problems by evaluating crimes or by communicating with
public organizations. Later on, they prepare a plan accordingly and take the required
actions. It results in sorting out the social issues in an effective manner. It needs the
best NGO in India to sort the social issues.

ISSN: 1582-6433

Riddhi Siddhi Welfare and Charitable Trust is a renowned NGO which 15 consistently
working towards social welfare. ing poor and needy people. There

are different programs have hunw and develop society.

Suggestions to improve the working of the NGOs for Iribal Communities :-

< Capacity Buile ‘
[s] :|: .I|'.l|. 1T e ] -llI ] MIS.

o NGO Kers then be more casily traingd and the @ppropniate, skills can be
deve ] 1] Organiza 0 [ ilties.

o Do ill have mre h i inititive i : pecess to qualified experts.

& Information, Communication and Technology:

o All NGOs should be using a minimum of Intemet, email, a basic website and relevant

T INRLEA

NGO provides a mechanism that could possibly work where the government
has failed. As a result, it supports grass roots initiatives as well as recognizing and
responding to the realities of the local people. Since NGOs are actual non-profit
organizations, various projects can be achieved without having to use the government’s
money. This is because there are many private donors who support the NGOs. The role of
NGOs' in providing primary education for all has been based on a neo-liberal agenda for
development. Although the goal of achieving primary education has not been achieved, NGOs
roles have improved the situation. From the above study we can say that Non-governmental
organisations are doing a good job towards development of tribal people and also for social
welfare.
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OLD AGE HOME AND ITS IMPACT ON
SOCIETY

'MLC. Rajesh
i Assistant Professor of Sociology, Vidywardhaks Law College, Mysury,

Joint 151 e milies emerg e voung couple find no time 1o look
' ion of factor. In such families
difficult to adjust
izegdn the urban
sel ll:_._: -:- whd - E-- :-: ¥ i LS ] ' ant. The clashes

; ﬂﬁm elderly do

: G ; is quite different.
Many From L) : I&] Ey, the helplessness they
have differences W orce them Lo leave their own

home and enter the pre

KEYWORDS: Old Age Home, Social Impact, Generation Gap and Social Implication

INTRODUCTION

Old age 1s part of our life cycle. Senior citizens have always been an integral and important part of
the family in Indian Society. In the earlier society, the role and the authority of the elders was both supportive
and upheld. All ancient and scared literatures including the Vedas and the Epics portray parents almost as
God. As a consequence, young people would be always respectful towards the elderly. They would abide by
the wishes and authority of older persons. According to Vedas human life is devided into four ashramas or
siapes: Brahmacharya (student life) , Grihastha (married life), Vanaprastha(life of retirement) and Sanyasa (
Life of renunciation). The movement from one stage to another was gradual with prescribed specific duties
and observances associated with each stage. This minimized inter-stage clash and conflict. When a son would

! Assistant Professor of Sociclogy, Vidyvardhaka Law College, Mysuru, _ -
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enter into Girihastha ashram, &hﬁuwuumdlprM?MMm&mmﬂnhuu_z\

i the son.

In most traditional societies the process of the life cycle presented relatively for in these societies
roles and statuses were prescribed by the age and gender in a fairly rigid pattemn there were few significant
option open to the individual as he or she proceeded through the life cycle and the comparatively static nature
of the culture provided stability in the roles and mutual interactions of the generations _these traditional
societies usually accorded a respectable and an honoured place w the old who, because of their years of
expenience, were regarded the repository of the knowledge and wisdom of the community . Simmaons (1945)°
in a study of traditional socicties found that these communities offered such a satisfactory role to the senior
citizen that many people looked forward to old age rather than fearing it The senior citizen were often the
dominant member of the family, wielded considerable political power in the community and were expected
to remain active in the community and to perform some forms of light labour. However, these traditional
societies are now undergoing rapid changes because of modemization, industrialization and urbanization and
are adopting the westem ealture and phillosoy  prticulaty that ofthe Foreign culture’. On the othr hand

ok ity and the senior citizen have no honourable
ig society, was dominated by myths,

t “senility’
gh he or she
Xty years ago
CAre 5 orgetiuiness may be
gconeept of senility m n him. His questions will be
ignored since they Whmheduunmmmdlnqmﬁmmmmn:hiiﬁu
reinforce the fact that he is Senile and not simply hard of hearing. When he has trouble in buttoning his shirt,
it will be because his mind is ‘gone’ and not because he has arthritis. In time all of his behavior will be
defined as that of a senile ols man. In an atmosphere in which individuals tell him he is senile (*let me do it
for you') and act towards him as though he were senile, he may eventually begin to play the role expected
of him or be severely chastised or worse drugged and put in an institution.”
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s mmmummmgmummmmhﬁwmmmm.:
paradigm shift as a result of modernization, urbanization, an increase in life expectancy due lo advances
made in medical science, increased literacy rate and migration of younger generations. As people are more
npuludluth:d:'vmeculunntulhenuﬂd.ﬂmisntmdmy_hrmmmngprmynnd
independence.
Due to rapid growth of population today the senior citizens find difficult to adjust with their own
children because of generation gap and their varying perceptions. The outcome is the seniors have to yield
10 the wishes of the juniors in the interest of peace in the family. If it does not come about, the lives of the
seniors become torturous and they develop feeling that they are unwanted. The conlemporary scenanio in
India does not provide for good community care for the elderly. Thus aged suffers from numerous familial,
social, economic, psychological and emotional problems

NEED OF OLD AGE CARE

ik

Many are til prils @ Jear. family concept and are eventually exploring the possibilitics of
cscaping the’ resp VIng - 1c lealyavith their parents hands-on. While this is not the case

aent the growth of old age
re often considered

2011-2036, ther® . ndiarh 2021 an@it 15 further expected o increase
by around 56 million eldéfy persons in 2031. There are 18 million homeless elderly persons in India based

on the Longitudinal Ageing Survey of India 2020,

Cun:nt]}r,ﬂmcm?zﬂnﬂag:hnminlndiu_ﬂidAgeﬂummhﬁamyhchnmmﬁcmdprhm
homes. They provide different geriatric services in India including in-home care, hourly adult care, hospice
care, palliative care, assisted living and nursing homes. These services are also based on the respective
disease indications. Old Age Homes in India is still viewed with serious misgivings. However, due to the
nation’s rapidly ageing clderly population and its subsequent increase in demand for long term care through
Old Age Homes in India, the government has formulated various policies and schemes. Alongside the
government, there are numerous goodwill organisations working towards helping the elderly population in
need. One such organisation is the Wishes and Blessings NGO, based in New Delhi. Under its Umbrella
project, Care for the Elderly, the NGO has set up a series of Old Age Homes in India specifically based in
Delhi. Mann Ka Tilak is the first charitable old age home set up on 25th Apnl 2018.
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CONCLUSION

In the old age homes he elders arc given uncompromised altention and service where facilities including

housing, mmmmmmnmmm&mmﬁmﬂmmmm
given a new lease on life and are given the dignity and respect that everyone is entitled to. There is a serious
nu-dfarddl‘bmtimmﬂpmmmmmfmlhcnhmingmhhmhmimuiﬁmsmfuing.
w“mﬂmmmmMﬁﬂMWMMhm
ﬁmﬂﬂmmﬁhimmuldm?hwmﬂuhrhﬁhhﬂhmufh&m
rights. There is an important need for them to be empowered and their contribution needs to be endorsed at
all levels be it the family, society, and the nation at large.

M.er.mms.mm.-rmuhuwr
Pold age homes of Kathmandu Valley and its association with
f Psychiatri ciation of Nepal 4, no. 1 (February 21,

- Bierpence of Old Agc
» 0. 1 20,
106 elderly in uhﬂud‘u{d age homes at

-
3, no. 1 (March 31, 2015): 28-32
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DIGITAL LENDING: NEED FOR PRUDENTIAL MEASURES AND
ADDRESSING CONSUMER PROTECTION
-Dr. DEEPL p*

Introduction
When something is important enough, you do it even if the odds are nat in
your fivenr - Flon Musk

Due to digitalization, all bank transactions are ransparent and helpful for
customers. Instead of standing in a long queue in the bank, the customer can avail the
service from his fingertips. This digitalization has been increased due to the lockdown
and it helps people o make an online paymentsfor grocery or food delivery ete.
Despite the pandemic affecting our life in all ways for 2 years consecutively, the
growth in the digital space has been strong and tremendously amazing. In 2022, it is
projected to take an even higher leap.

hﬁammmmmnmﬂuurimminﬂumﬂd.m
intemet’s penetration has reached outstanding numbers in the country, By 2023, the
number of active Indian infemet users is expected o grow up to almost 666 million in
Inchia and higher than 5.3 billion on a global level. This indicates an online shift for a
larger share of people, making it sensible and opportunistic for retail brands to venture
inie the digital marketing space.

Definition Of Consumer

A consumer is an individual or group of individuals who purchase poods and
services for their personal use and not for the purpose of manufacturing or resale.
Section 2T} of the Consumer Protection Act, 2019' defines a CONSWMET 85 anY person

¢ Principal, Vidhyavardhak Law College, Mysuru.,
“consumer” means any person who— (i) buys any goods for & consideration which
has been paid or promised or partly paid and partly promised, or under any system
of deferred payment and includes any user of such goods other than the person who
buys such goods for consideration paid or promised or partly paid or party
promised, or under any system of deferred payment, when such use is made with the
approval of such person, but does not include a person who obiains such goods for
resale or for any commercial purpase; or (i) hires or avails of any service for a
consideration which has been paid or promised or partly paid and parily promised,
or under any system of deferred pavmem and includes any beneficiary of such
service olher than the person who hires or avails of the services [oF consideration
paid or promised, or parily paid and partly promised, or under any system of
deferred payment, when such services are availed of with the approval of the first
mentioned person, but does not include 2 person who avails of such service for any
commercial purpose. Explanation.—For the purposes of this clause,— (a) the
expression “commercial purpose® does not include use by & person of poods bought
and used by him exclusively for the purpose of carning his livelihood, by means of
self-employment; (b) the expressions "buys any goods™ and “hires or avails ffy

j e
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who buys goods or services in exchange for consideration and utilizes such goods and
Services Ebrp::mnﬂuﬂ:andﬂnpurpmeufuﬂhwmmmﬁd use. In the
explanation of the definition of consumer, it has been distinctly stated that the term
‘M}mwm*mﬂ‘hhmmnmhmymﬁm'mmmdﬁﬂlmﬂhm
transactions conducted through electronic means or direct selling or teleshopping or
multi-level marketing,

History OFf Consumer Protection Act
Consumer Protection has its deep roots in the rich soil of Indian civilization,
which dates back to 3200 B.C. In ancicnt India, human values were cherished and
ethical practices were considered of great importance. However, the rulers felt that the
welfare of their subjecis was the primary area of concemn, They showed keen interest
in regulating not only the social conditions but also the economie life of the people,
cstablishing many trade restrictions to protect the interests of buyers.
T protection occupies a prominent place in Arthashasira, [t describes
uumhnflhtﬂnmjnmmhungmmmﬁuympmwmmimﬂaphn

Mmﬁ%ﬁ%hn%ufl#ﬂwwﬂmﬂfﬁ’n@uw
Menmm:lufl??ﬁ.Ahﬁ:ﬁtﬂﬂma:ﬂisﬂu!ﬂmrdnmlmmmcmw
to prove mensrea. Rather, “the offenses are of swict liahility, and not dependent on
any particular intention or knowledge.”™ Criminal law in the field of consumer
pmwdmhmmﬁadnmhsignﬁrmummummlm inclined to go 1o
civil court for small claims. It has been said that “the functional vatlue of criminal law
in the field of consumer protection is a high one and it has a respectable pedigree’
Ancther view is that there has been an attempt to look at consumer protection as “a
public interest issue rather than as a private issue™ to be left to individuals for
settlement in court. In addition to the remedies under contract and criminal law,
consumers have rights under ot law, Based on its numerous legal ntricacies,
however, tort law is not the ideal remedy for injured consumers in India. For example,
the traditional doctrine of negligence imposes a heavy responsibility on the plaintiff 1o
prove each of its required elements. These traditional begal requirements naturally
encourage injured consumers to pursue legal remedies under different laws®. The
orthodox legal requirements under the law of forts and contracts forced the

services” includes offline or online ransactions through electronic means or by
teleshopping or direct selling or multi-level marketing;
D.N. Samf, Law of Consumer Protection in India 169 {1990}

" Gosdon Borric, The Development of Consumer Law and Policy: Bold Spirits and
Timorous Souls 3 { 1984)

' See Wormell v. R.HLM. Agriculture { East), Led. [1987] 1 W.L_R. 1901,

WAL .
aw©

P 5

i



Jan 2022 HANGALORE UNTVERSITY LAW MOURNAL 111

6. Recognize the red flags: The customer must recognize the red flag. It means
illegal digital lending apps don't list a website or even have one. The
borrowers should never download any such loan app. Sometimes, these
franduslent loan apps may list a website and falsify their ossociation with an
NBFC. Hence, bommowers should also verify the name of pariners on the
NBFC’s website. Further, the Borowers should also be aware of the lender
appears more interested in oblaining personal details rather than in checking
credit scores. By keeping an eye out for such red flags, borrowers can identify
fake lending apps from authentic apps and avoid borrowing from them.

7. Large a complaint: The digital lending apps promoted by entities not
regulated by RBI such as companies other than Non-banking finance
companies, unincorporated bodies and individuals. Major issues are exorbitant
nterest and charges levied by digital lending Apps, and harassment of
customers for loan repayments in these situations the borrows are large a
complaint to theconcerned authority. A totalof 2,562 complaints are largefrom
January 2020 to March 2021 and 7,813 complaints have been received against
banks and non-banking finance companies (NBFCs) pertaining to digital
lending apps and recovery agents under the 'Integrated Ombudsman Scheme'
of the Reserve Bank of India (RBI) during the period 1 April 2021 to 3rd
March 2022,

Conelusion

As per the Reserve Bank of India, there are 81 app stores in India
and 1,100 digital lending apps. Out of 1,100,600 digital lending apps are
illegal. The facilities offered by the fintech companies are comprehensive
and it is difficult to understand. The customer without verifying the terms
and conditions simply put in their signature and companies changed the
terms and conditions of the loan to their whims and fancies. These terms
and conditions are differing from one consumer to another consumer. Now a
day consumers are facing challenging situations and problems hence need to
take prudential measures to address the problems of consumer’s and protect
the consumer.

Reference

1} Comelli, G, J Frost, L Gambacorta, R Rau, R Wardrop and T Liegler (2020):
"FinTech and BigTech credit: a new database”. BIS Waorking Papers, No 887,
September.

<) ‘Digitally Delivered Credit: Consumer Protection Issues and Policy Responses
io New Models of Digital Lending’, Policy Guidance Note and Results from
Regulators Survey, November 2017, Alliance for Financial Inclusion
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lender is registered with RBI and check their credentials such as registration
number and status on the RBI website, Just as lenders follow know-your-
customer (KYC) norms before advancing a loan, borrowers too should kuow
their lender 1o avoid being deceived.

Deny app permissions: One of the primary motives of illegal lending apps is
tor collect data by fraudulently taking numerous app permissions from the user
and misusing it later. Apps only have the right fo collect minimal user data
after they have indicated the usage of each data or access permission so
ubtained. Dorrowers should be wary of the app permissions and deny extra
permissions such as comtacts, location, photos, etc. Most of these fraudulent
digital lenders access users” personal data like contacts and pictures to extort
additional money from them even after loan repayment. As a pradent practice
before downloading, check on the publishers’ owners of the app being
downloaded as well as its user ratings, ete.

Verily the loan agreement: As per the Fair Practice Code prescribed by RBI,
a lender must disclose necessary information that affects the borrower to
enable them to make informed decisions. In most instances, fake lending apps
do not provide loan agreements and the necessary information as mandated by
the RBL In absence of a loan agreement, these digital lenders may extort
exorbitant interest rates and EMIs repeatedly from the borrower,
Consequently, borrowers must insist on a loan agreement whenever applying
for a loan from digital lending apps. Additionally, they should verify the
lender’s name, processing fiee, interest rate, repayment schedule, penalty, etc,
as disclosed in the loan agreement.

Practice prudence: Borrowers should always practice due diligence before
applying for a loan from digital lending apps. Before downloading a lending
app, the borrower must verify the name of the app, its rating and reviews on
the app store, ete. Additionally, they should also verify the physical address
and contact information of the company operating the app as rogue apps temd
to provide inconsistent or incomplete addresses or incomect contact
information. Absence of documentation, reluctance o disclose fees, demand
for advance payments and lack of concern about credit history are all 2ll-tale
signs of fraudsters. These digital swindlers often pressurize borrowers 1o act
immediately but borrowers must never act in the spur of the moment.

Key takeaways: Although digital lending apps have eliminated long waits
and biases from lending, in the wrong hands they can be misused to defraud
innocents, The happiness of receiving a loan within minutes does not ke
long to dissipate into the helplessness of being extorted for months,
Uhtimately, the only recourse 10 prevent digital lending scams is to practice
due diligence, be aware of the methods of scams and fraud done by the
fraudsters and take necessary precautions to verify the genuineness of such
lending apps and NBFCs' Banks. The borrowers shall also act as responsible
citizens of the country and shall report any fake/ illegal digital lending app 1o
the Reserve Bank of India.
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of freedom movement and constiutional develepment. In the field of criminal
Juatice, thex, change in public perception has done a ol of damage oot only
ie the profession bul also to the guality and efficiency of criminal justice
administration. Being an independent and  autonomous prefession it s not
for the Government 1o force chgse on therr part, mther the Govermment
should provide apporunities for professional development, facilitate their
role as agents of reform and accommedate thewr legitimate aspirmiions i
judicinl admimistrtion. i this regard it s necessary for the profession 1o
u.pp'rl..'l;i.all.: wh}' 11||.r |;.~|_1|11||1i[L-¢|: ]l.m'. E,n.:ul! cxpctl'.al:'mla Trom ﬂ'h.r L;rirﬁin:ll law-
Legal legends withowt their willingness o support, the reform process may
even nid ke off. For example, delay and arrears ane serious problems, 4

Whether, it s the Tows, mles or procedures or whether it is me and
woaen who run the sysiem that are o be Mamed, the fact remains ihat the
system has beeome quite insufficient. The laws; nules and procedures which
were pood for the bygone e have not quite stood the test of time. The men
and wormken wiho run the system also need 1o be rained, motivated and finally
made accountable. This is essential in a democracy which requires both
transparency and accountability from such public servanis; it 15 difficult 1o
expect the laws and procedures 1o make up for the deficiencies of the human
element and vice versa,' The Triwmph of justice SHALL PREVAIL and if
ned, there 15 failure of constitational mechanism in delivery of justice.

14, Criminad justice moommendations of posticy Malbmath, page no 249,
15, el page no 259

1

#
Admissibility and relevancy of expert evidence with special
reference to Hand writing

L D ™

Intraduciion

Earlier, the Couns required expert evidence 1o some limited ficld
i.e.. medical doclors, engineers, architects, stockbrokers eie. With the vast
development in science and technology, the need of expen evidence has now
become very commen as well as helpful w the Courts to reach upon a fair
conclusion regarding commission of an offence. Todoy the ole of experts
has been widened and the Courts tnke therr assistance i various aspects vie
Identifying the handwriting, ballistic experts, and forensic experts, scientists
who decide the legitimacy by DNA 1es1s, chemical examiners, psychiatrists,
radiologists and even track-dogs are playing a vital role in investigation of
crimes and their evidence is admissible in the court of law. The concept of
“expen evidence” is contained in Section 45 of the Indian Evidence Act. It
recognizes two types of evidence namely data evidence and opinion evidence.
The expert evidence falls under the latter category! and it 15 called on a case to
case basis depending upon the facts and circumstances of cach case.

Aeaning of Expert

An expert witness is one who has devoted time and study 1o a special
branch of leaming and thus is specially skilled on those points on which
I iz asked to state his opinion.? His evidence on such points is admissible
to cnable the tribunal to come o a satisfactory conclusion.? According to
Black’s Law Dictionary, an opinion is “an inference or conclusion deawn by
a witness from facts some of which are known to kim and other assumed ™.
In edher words, an opinion is a person’s belief hased on a given set of [acts,
which, unlike facts, cannol be proved. This opinion given by expert witness 15
called expert opinion and if any evidence delivered by expert is called expent

*  Principed, Vidysvandhaks Law Calbege, Mysan,

L. Fnr:n“l Ml:‘l-l::l-ll'u:tm‘ . It Mohapmad Al ALR 19940 50 120, :

. Rasnesh O Agaraal v. Regency, Hospital L, AIR 2000 5C B6a(2009) 9 500
T,

1. Powell [k Edstbon., 39,

4, Hilack's Low Dictiomary, $th Edigion .. 12,

15
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evidence, This requires determination of the question as 10 who is an expen.
The expent person should be “Specially skilled™ on the matter.®

Duty of an experi:-
al An expert is nol a witness of fact.

b} His evidence is of advisory characier,
€} An expert deposes and does not decide.

) An expert witness is to furmish the judpe necessary scientific criteria
for testing the accuracy of the conclusion so as o enable the judge to form
his independent judgment by application of the criteria to the facts proved by
ihe evidenie,

The court shall exercise great care and caution at the time of determining
the genuineness of handwriting. A handwriting expert can centify only
probability and not 100% certainty. On the question of the handwriting of a
person, the opinion of & hamdwriting expert 15 relevant, et it 15 notl conclusive
and hanwdwriting of a person can be proved by other means also,

The following are the different modes of proving handwriting:-

1) A person who wrote the document can prove it

i) A person who saw someone writing or signing & document can prove it.

i) A person who isacquainted with the handwriting by receiving e documents
purporied 1o have been wrilten by the parly m reply 1o his communication
of in ordinary course of business. can prove the documents

) The court can form opinion by comparing disputed handwriting with the
admitted handwriting,”

vl The person against whom the document is tendered can admit the
handwniting ¥

vi) The expert can compare disputed handwriting with admitied handwriting
and thereby prove or disprove whether the documents were written by the
same or different persons.*

Section 45 of the Indian Evulence Act, 1872,
Section 47 ol ke Indian Evidence Act, 1872
Secton 73 of the Indian Evidence Act, 1872,
E?ﬂ 31 of the Indinn Evidence Act, 1872,

e
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Science of hand writing

Disputes relaning o the wdemtity of hand wrting form bulk of coun’s
work. Very often the genuine execution of document is required to be proved
i court proceedings as the exccution of a docamcent of cither demiad or the
sigmature of il person on the document 15 allepad 1o be forged, '

In 2 broad sense. handwriting means making of any mark upon any
sirface by o divect human agency, o5 the means of commuanicating information
tor Tedbowy men, This may also include engrossing, drawing and painting. The
hand- writing 15 limited 1o the form of frecly written characiers, which is
iglly adopted by the person m communicating messages to other persons.
It is an wndisputed fact that in everybody's manner of handwriting there
i5 a distinct prevailing character which can be ascertained by handwniting
experts, Each person’s possesses a particular style of hand- writing. He adopts
a cenain style of handwriting which gives it a character that distinguishes it
from other's writing. This distinct character of handwriting is the result of
seviernl factors or of several influences ie.,

a} School Influence: A young siudent who is admifted inle a school when
he stars using a particular styvle of copy he gets the first impulse for hand
writing and then hie formis a paricular style of handwriting,

b) Family influence: Members of the same family sometimes possess
stnking similaritics in the formation of their handwriting,

¢} Business influence: Persons engaged in certain profession or business
adopts a pecaliar style of hand writing.

d) Sex: By and large there will be difference between the hand
muale person and the hand writing of a female person,

¢) Influence of Mind: 1i is said that wniting is the mirmor of the mi
the wrnting ultimately becomes an sutomatic product
equally a fact that it does so as the pupil and agent of the mhnu .

f) Physical causes: some physical causes also result in giving a certain
character to the writing of persons, A person having shon thick fingers,

10, Cockl's Casecs and Stalvies om Evsdence, Gth edstion, i970, ' 8.
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Comstitotionality of expert evilenee

The constiutionality of expent cvilence wis challenged as against
Artacle MY ol Artiele 20 of the Cosediioiion of India 1950, The basic
comtenteon wis (o by compelling (wloeh could go o the degree of application
of physical force) o person (o give sample of his handwriting or signature, or
farcing him o go through Narco-analyses, Polygraph Test and Brain Mapping,
the Clourt wis comnpelling a person to selCincrmmmate, which is in violation of
Article 200 3) of the Constitution. This whole process was also in violation of
o perscrn s right to life and liberty under Anticle 21 of the Constitution. Hence,
the constititional validity of the whole process was challenged time and again
en dhee Coun

These questions were addressed by an eleven-judge bench of the
Supreme Court in the case of Srare of Bombay v Karki Kalu Oghad ' where
the question was regarding fingerprinis and handwriting samples. The Count
upheld that compelling the accused to provide fingerprint and handwriting
samples under Section 73 for the purpose of expert opinion was not hit
Article 2003}, and hence was constitutional. I8 was discussed in this case tha
giving samples was not equivalent to being a witness against themselves,
a5 the samples were not evidences per se. Rather, the repont made by the
cxpert would be the evidence in this case, and the expent would a1 as a
witness against the accused. Moreover, this case narmowed down the scope
of protection under Article 2003) by stating that the clause “to be a witness™
means imparting knowledge about facts of which the person has persomal
knowledge through oral or written statements, whereas giving specimens of
fingerprints or handwriting do not fall under this, as these have an intrinsic
and unclangeable nature that is verifiable. S0, here, the distinction between
“physical” and “testimonial” evidence was maintained.

In another case of Gowuram Kundi v. State of West Bengal, ' where there
Was 0 question as o paternity, the Supreme Court held that no person can
be compelled to give blood sample and any refusal cannot be interpreted
adversely,

18, (1962 3 5CH 10,
1%, (B903) 3 SOC 418,
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Then, m the case of Selvd v Siate of Karnatake,™ the Supreme Court
was again faced with the validity of three specific and extensively used
investigation meilods of Narco-analysis, Polyvgraph Tests and Brain Mapping.
In Marco-analysis, o truth senam is administered to the subject o ensure that
he speaks the truth, whether he is willing or not. In the Polygraph Test and the
Brain Mapping miethods, the physiological responses (o vanous questions are
analyzed to decide whether the subject is speaking the truth or nod. In this case,
the Supreme Coun declared all three of these metheds as unconstitutional
The Apes Court emphasized on the distingtion between physical privacy and
mental privacy. Through these methods, the mental privacy of an accused was
encroached upon, hence infringing not only Article 2003) of the Constitution,
but also Article 21, Hence these methods were declared unconstitutional.

Through the daily advancement in science and technology, there are no
s 1o the methods that are asd can be employed 0 any cnmianal investigatson.
With the emergence of new methods, a question is casted upon the sanctity
of a person’s privacy and on the principle against self-incimination. Every
new method poses o question as to what can and what cannot be permitted
i be practiced by the legal investigators so as to achieve the end of justice,
while also preserving the fundamental rights of the individual. 1t scems that
the Supreme Court must analyze every new method on the basic guidelines
provided in the above judgrments.

Conclusion and suggestion

The expert opinion is admissible, as theex :! alified mugh i e
legally considered as an expert. the me W e :w.ﬂmul and the
procedure through which it wos administered w "Hawed, then it becomes

admissible and the Court can rely on it Now, the next question before the
Court of law is regarding its evidentiary value, that is, till what extent can the
Court rely on the opinion of the expert.

The weight that ought 1o be amached to the opinion of an expent is
a differemt matter from its relevancy. The evidence Act provides about the
relevancy of expert opinion but gives no guidance a5 1o s value, The value of
expert opinion has to be viewed in the light of many adverse factors. Firstly,
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there i the danpger of emor of delibesie Glbsclssd, These privileged persons
miigehi b hal U blingl, incompetend or cven comupt. Secondly, his evidence is
alfter all opinion and human judgment is Gallibske. Human knowledge is limited
and imperfect. No man ever masiered all the knowledge onany of the sciences.
Thardly, it must be borne in mind (it cxpert witness, however impartial he
may wish to be, i likely to be unconsciously prejudiced in favour of the side
which call him,
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NEW AGE CRIMES AGAINST WOMEN IN CYBEER CRIMES - A
CRITICALSTUDY
K5 Javekwimar®

“The Problem with cyber weapons for a country like ours is the ability to
contro] them™- Michael Hayden.

Imtroduction:

In this mformation age there = mpid development of compuiers,
telecommunication and other technologies. This revolution las led o the
evolution of new forms of transpational crimes known as “cybercrimes™ have
emerged as n new class of crimes that are mpidly mcreasing due 1o extensive
use of internet and 1T enabled services ! Cybererime is a global phenomenon.
With the advent of technology, Cvbercrime and victimization of women are
on the high and it poses as a major threat (o the security of a person as a
whole. Even though India is one of the very few countries to enact IT Act
200 10 combat cybercrimes, wssues regarding women still remain untouched
i this Act. The said Act has termed certain offences as hacking publishing of
obscene materials in the net, tampening the data as punishable offences. But
the grave threat 1o the security of women in general is not covered fully by
this Act. Cyber bullying can affect everyone mcluding children safety web
provides support for Parents to improve internet safety for Kids,

Conceptual anderstanding of cybererimes:

Al the onset, letus satisfactonly define “cybercnme™ and differentinte
it from “conventional crime”. Many computer crimes can involve criminal
activities that are traditional in nature, such as thefl, fraud, forgery, defamation
and mischief, all of which are subject 1o the Indian Penal code. The abuse of
compaters has also given birth 1o a gamut of new age crime that are addressed
by the Information Technology Act, 2000, cybercrime may be said o be those

*  Research Scholar, DO% i Law & Rescarch, Manasagangothe, University of Mysors,
Mysuru & Assisinng Professor Law, RE.5. Law Colloge, Mandya, Kornamio, India. B
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A CRITICAL STUDY ON LEGAL IMPLICATIONS OF
MINOR'S AGREEME NT IN INDIA

Dr. Bore Gowda S.B.
ABSTRACT

A contract is basically an agreement between two parties creating a
legal obligation for both of them to perform specific acts. In order for the
contrac to be enforceable, each party must exchange something of value
feonsideration). )t means when both parties made a promise for each other
and when such promise is recognized or enforceable by law then it is called
contract. Our daily life is surrounded by agreements, whether we realize it
or nol. From morning to evening we make a mumeral of agreements,
irrespeciive of our capacity 1o do so. For example, the transfer of property
through sale, morigage, lease, exchange, or gifi, the formation of
parinerships and companies, performing arbitration, mediation,
negotiation and conciliation, regisiering patents, copyrights, intellectual
properties, the execution of negotiable instruments, insurances and
various services. When the agreement is made by a capable person then it is
recognized and protected by law, while in the case of an incompetent party
(particularly a minor} it lacks such recognition and protection by law. It
means only capable person can enter into contract, other than capable no
one can enfer info contract. A minor & agreement stands void ab initio:
hence a minor is discharged from the contractual obligations. Bul under
several laws, such as the TPA, the Sales of Goods Act, the Partnership Act,
the Companies Act and the Insurance Laws ete. a minor is allowed io be a
beneficiary through the contract created there under: Though the Indian
Contract Act, 1872, does nor allow a minor directly to be g beneficiary,
even through judicial pronouncements, this gap has been filfed, The main
ofject af this article is who are the immpemnmq:ﬁa ﬂiﬁ_ﬁﬂ'ﬂ
mt g
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coniract, conrequences of minor & agreement and whal are exceplions for
minor 5 agreement is void,

Key Words: Veid Contract, Capacity of Parties, Minor'’s Agreement,
Exceptions, Necessaries.

INTRODUCTION

In the Law of Contract, persons below the age of majority were formerly
called infants. There are now more generally called minors, The Indian
Majority Act was amended in 1999 and the age of majonity is now 18 in all
cases even if the guardian for minor’s person or property has becn
appointed by the Court. But the question whether persons under 18 years
are bound by contracts can still arise today e.g. in cases of “contracts for the
benefit of minors” or “necessanes” supplied (o minor (goods or services).
Legal problems can also arise where a claim is made by the minor agamst
the other party, cither (o enforce the contract or o reclaim moncy of
property the minor has parted with. [f minor’s agreement is void from the
very inception (void ab intio), no suit can lie against him, or can the minor
ratify it on attaining majonty. The law on this subject is based on two
principles.

|. The first and more imporiant is that the “law must protect the minor

against his incxperience, ignorance and immatunty which may enable

an adult to take unfair advantage of him or to induce him to enter into a

contract.”

2. The Ind principle is that the “law should not cause unnecessary

hardship to adults who deal fairly with minors."(e.g.; in case of supply

of necessaries, beneficial agreements ete. )’
MEANING OF AGREEMENT AND CONTRACT

Section 2 (e} of the Indian Contract Act, 1872 defines the term
agreement as “every promise and every set of promises, forming the
consideration for each other™. It means where there is a proposal from one
side and the acceptance of that proposal by the other side, it results in a
promise, That promise will creates consideration for both parties’.

Section 2(h) of the Indian Contract Act, 1872 defines “Coniract™s an
agreement enforceable by law™. It means a conlract is an agrecment
between two or more people to do something or event or act or action

i it low, nok. edu.inFiles Scebe T65-cO1 H-dibiic- bbac-baded 961875 1 mstom/
inl-Capicity- Minors %A% 20202 0%2002-L3-Mushtag20A-done pdll
accessed 17 Ogiober M2,

[, Kailash Bai, General Principles of Contract | 3.
Allshabad, 20015, p-9,

_ g AN Hangia, Indian Contract Act,{14th d, Allshabad Law Agency, 2010), o
. Cengral Law Pablications,

CAPACITY OF THE PARTIES

As per Sec-10 of the Indian Contract Act, 1872, for a valid contract the
partics to the contract must be competent to contract. Se-10 of the Indian
contract Act, 1872 provides that all agreements are contracts if they are
made by

(1) The free consent of the parties,
(2) Competent to contract
(3) Forlawful consideration and
(4} With a lawful object

Who are competent to contract?

Competency to contract is an essential element to a valid contract. Sec-
11 of the Indian contract Act, 1872 provides that every person is competent
to contract,

(a) Who 15 the age of majonity according to the liow to which be is
subject (Major)
(b} Who is of sound mind and

(¢} Who is not disqualified from contracting by any law to which he is
subject

(Insolventor bankrupt).
Who are incompetent persons?
The persons who are
(a)Minors
(b)) Unsound mind
(€} Persons disqualified by the law to which they are subject”.

Minmor: the person who is not complete the age of majority (18 years) is
called minor. Minor is the incompetent person 1o enter into contract.It
means anyone who is under the age of 18 is known as a minor, Every
agrecment with minors is void from the beginning. it is void and null hence
there is no legal obligations arising from & minor"s agreement and contract
per se hence nobody who has not attained the age of majority can enter inio
a contract.Sec-11 of the Indian contract Act, 1872 provides that a person
who will be competent to contract if he has attained the age of majority.
According to Sec-3 of the Indian Majority Act 1875 a person shall be
deemed to have attained his majority when he completes the age of 18
yeirs, excepd in case of a person whose person or property a guardian has
been appointed by the court, in which case the majority does not arise till
the completion of 21 years of age by the ward, and it is immaterial, whether

4 Awvatar Eu'n#nmm:l and Specific Relicl, (4thed, EBC, Locknow, N &), | 54,
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the guardian dies or is removed or otherwise ceases 1 act. In England the
age of majority is | § years.

It may be noted that the Indian Majonity Act is being amended 5o as to
mike the age of Majority as 18 years for every person, irrespective _nl‘lhc
fact that in respect of them any guardian has been appointed. The bill has
been passes by both the houses of parliament but the president's assent has
et 1o be obtained.

A Coniract made with a Minor is Vold:

If any person enter into contract with minor that contract is called void,
Because minor is an incompetent person o enter into contract and he don't
have proper capacity to understand the nature, subject matter and terms of
the contract, Therefore, if any person enters into contract with minor such
contract 15 void, It means beginigly it is invalid. In Khangul v. Lakha Singh
case, Aminor misrepresented his age, and contracted to sell a plot of land 1o
the plantifl, He received Rs. 17, 500/~ from the plaintifl. Later he refused to
perform the contract. Then plaintiff filed a case against the defendant
(minor) but court held that the plaintiff could not recover of possession or
refund of consideration, because the contract is void’, Section 11 of the
Indian Contract Act, 1872 says that a minor (below 18 years of age) is not
competent to enter into a contract. If he enters into the contract anyway, the
contract is void. Now, a minor's agreement is free of all its effects because
the contract is void and anvthing void cannot have conscquences, By
looking at the Indian law, minor's agreement is a void one, meaning thereby
that it has no value in the eve of the law, and it is null and void as it cannot be
enforced by either party to the contract. And even after he attains majority,
the same agreement could not be ratified by him. If a minor enters into a
contract by misrepresenting the age, then no one can stop him or her from
disclosing theirage. The minor is not liable for inducing another party o 8
contract. Even if any mishaps take place, he is not responsible. But in
certain mishaps, he will be liable to it. The minor to avoid a contract can
plead his infancy. An agreement of a minor stands as a doctrine of
restitution. Wherceas if'a minor purchases a property by hiding his age, then
the purchased property will be returned. But, if he has converted or sold
them, then the law cannot sue him. One can bring a minor into i contract if
he is beneficiary for the contract. The minor does not have a restriction to be
a promisee of payee in a contract. Thus a minor can purchase an immovahile
property and also can sue for the possessions upon the tender of the money.
Cne cannot order a specific performance against a minor.

WHAT ARE THE RULES RELATING TO AGREEMENT WITH

5 Dx. BK. Bangis, Law of Contract, (1th m:l..'uh-l-d Lu.wm‘
HE

MINOR PARTIES?

Although, as a general rule, a contract with minors is void, wie must keep
in mind the following rules as well: -

1. A contract with a minor is void and, hence, no obligations can ever
arise on him thereunder:

2. The minor party cannot ratify the contract upon attaining majority
unless alaw specifically allows this:

3. No court can allow specific performance of a contract with minors
because it is void aliogether:

4. The Partnership Act also prohibits minors from becoming partners in
a firm. They can, however, receive the benefits of parinership and
ratify the same upon attaining majority;

3. The rule of estoppel under evidence law docs nol apply to minors
under contractual obligations. In other words, even ifa minor forms a
contract claiming majority age, legal obligations cannot arise against
hin;

6. Parents or guardians of minors can name them in contracts only if it

benefits them. But even in this case, the minor cannot he personally
liable,

1. We can say that majority of a person 15 one of the essential before
enbering inlo 4 contract,

Aminor’s agreement is when a minor enters into an agreement (whach is
void ab initio according to the law). Section 10 of the Indian Contract Act,
says that the parties entering into a contract must be competent 1o contract
(suitable/qualified by law). On the other hand, section 11 of the Indian
Contract Act zays that a minor (below 18 years of age) is, therefore, not
competent fo enter into the contract. In England, under the Infanis Relief
Act, 1874, the following situations are absolutely void-

Repaying the lent money
Gioods that are supplicd
Accounts stated,

A controversy pertaining to section 10 and 11 staried during the early
1900s; the controversy being if the minor s agreement was void ab initio or
was it voidable at minor's convenience. In Mofori Hibee V. Dharmodas
Ghose case Privy Council held thataminor in this case morigage his
property in favour of Brahmo Dutt, the defendant the attorney at the time
when the transaction wias taking place had knowledge shout plaintiff being
4 minor, an action was brought against Dutt by Dharmodas Ghose
on the g s that Dhammodas was o minor when he executed the
morigage the mortgage should be void and canceled. The Judgment
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held that contractual agreement with minors is void thus mortgage deed is
also void'.1f a minor obtains property or goods by misrepresenting his age
he can be compelled to restore it, but only 50 long as the same is traceable in
his possession. This is known as the equitable doctrine of restitution.

Under certain cirgumstances, a guardian of a minor can enter into a valid
contract on behalf of the minor, Such a contract, which the guardian enters
into, for the benefit of the minor, can also be enforced by the minor.
However, guardians cannot bind a minor by a contruct for buying
immovable propenty. But, acontract entered into by acertificd guardian of a
minor, appointed by the Court, with approval from the Court for the sale of
A minor’'s propeny can be enforoed.

(1) A minor's agreement is void from the beginning: A contractual

agreement dealing with a person below the age of 18 in India is considered

voud from the beginning in the same way a minor cannol enter info a

comtract,

(2) A minor’s property is liable for necessaries: if a minor is supplied by

someone with food, medication, clothing and other necessities, the person

who supplied such necessitics is entitled to be reimbursed from the

property of that person.

{3) No estoppel against a person below the age of 18: A Minor inducing

another person by falsely representing himself to be a major to enter into a

contract with that person can appeal his age as a defense. A minor who

enters & contract umder false pretense and claims (o be a major, there will be

no estoppel against him and he legally does not need to prove his age in
front of the court. The reason behind this is to protect the minors from
liability he owes to the major.

4) No ratification of contractual agreement: minor's agreement being
void, an agreement entered by him during his minority cannot be ratified
after becoming a major.

(5) No specific performance of contractual agreement: the party and the
minor in a minor's agreement cannot be urged for specific performance of
an agrecmient,

(6) The rule of estoppel: Estoppel is a rule which can hold a party liable
who has started to do something before coming into a contract as a part of

the -consideration. This rule cannot be applied to minors’.
(T} Restitution of benefii: a person af whose oplion a contract is

6 hipsclww IRRERWETA e octs.-of - diRMIspreemdated on 18 October 2021

7 8K Kapoor, The Law dECantnddy, {Ieded, centrajffil sgency, Allahabad, J554),
p-R2-84. .

voidable revokes it, the other party need not verfors it This _
' i . ! lies o

voidable contracts, but a minor’s eontrect bei ; e s

asked to refund the moneylender, ing void, a minor cannot be

(8) No insolvency: Due to minor's incapability of contracti

: racting debts and
dues payable from the minor's personal roperty he i “rsil iable
as the result of which he cannot be held :inpmllpcm Bl e e
GENERALRULE EXCEPTIONS
The certain exceptions to contractual agreement of minors are;

(&) When the minor has performed his obligation:

gation: In a contrac :
below the age of 18 cannot become g promisor but can be a pr;n‘:mrr:emﬂ
case the party hasn't completed their obligations but the minor has then the
minor can enforce the contract being a promisee.

(b) A contract entered by & minor’s guardian for hi ' i
\ _ s benefit: In this case ifa
party does not perform its promise the minor being a promisee can sue the
nnn-p-:rl‘unml_'-g party. In the case of Grear American Insurance v Madan
Lal, the guardian entered into an insurance contract on the behalf of the son
in respect qfﬁrefhr the minor's property, When the property was damaged
compensation wis questioned by the minor, the contract was opposed by
the insurer on the grounds of the minor's incompetency to enter into a
contract. But later it was held that this contract was enforcenble, and the
insurer is liable to the guardm.n'Tlu:- contracts with minors can be made
mmmpiEIuTrumd le h:r keeping certain factors like puardian, mutuality,
10N and restitution in mind, inste i L
s ey nd, instead of making the whole contract
WHENAMINORIS SUPPLIEDWITH NECESSITIES

In case a minor who is mncompetent to enter | ractig
relationship and is provided by another person with nn:-mi;:::fn J' ife |h-.'!
person who thus supplied the necessities to the minor can be r-r:ith;md
from the property of the minor. A minor cannot be bound if he does not have
any property. The general law states that contracts entered into by children
that arc for necessaries are binding on children. as are those for
Lpﬂrﬁt:;wﬁ?:plimmhﬁ;ﬁm? hﬁ;ﬁ:;t_njtinn and service where they are rightly

[ of the chald,
voidable at the option of the minor. T e Tagtelies

(a) The necessanies supplied to the minor should reall be i1
required fora minos's  life, R
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THE CRITICAL STUDY OF LEGAL REGIME GOVERNING
PROPERTY RIGHTS OF WOMEN = A HUMAN RIGHTS
PERSPECTIVE
Written by Indumathi M J & Dr. M Suresh Benjamin
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ABSTRACT

In the history of humanity woman has been as important a factor as man, yet she was always
looked down as an inferior creature. It is harsh reality that women have been ill- treated in
every society for ages. The developments of a nation solely depend on the social status of
women and women constitule almost one half of the globe’s population. However, women
have been the victims of exploitations by male dominated socicty and continue to be exploited.
But now it is required that women need 1o be empowered and men need to be oriented about
their obligations towards women. Women are entitled to enjoy the same human rights and
fundamental freedoms as other individuals. International human rights treaties require state
parties to take proactive steps to ensure that women’s buman rights are respected by law and
to eliminate discrimination and practices that negatively affect women's rights. The
significance of gender equality in property is accepted not only from human rights point of
view but it also important for every human development because now a day's world move to
‘socialize’ and to achieve it the gender equality is necessary. It also includes women's rights
in access and control the property. Women's property right is an important for her overall living
conditions. The object of interational human rights laws is to give a basic skeleton to each
human being by the State which helps 10 achieve the object of it. The role of International
Human right laws is to bring social reform for property rights of women and empower women
which vary from country to country. Thus, women deprived her property rights due 1o gender

inequalities in custom, religion and so on. The international human rights laws are important
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twols by which women empower themselves. International law as well as Domestic law used
to protect rights and responsibility of citizens including women. The article examines the
international Resolutions. treaties and Covenant that relate to women’s property rights. This
article examines how the “women's property right” concern 1o other important international

instruments with women's human rights: in particular, the issue of equality in propenty.

Keywords: Women, Property rights, Human rights, Gender Equality

INTERNATIONAL HUMAN RIGHT LAWS AND WOMEN'S
PROPERTY RIGHTS: AN OVERVIEW

The utilization and possession of Human Rights by each Individual is necessary for full
development as human being. Human Rights help to develop individual l:u.'m .::lmds and
important rights." The recognition of Rights and basic freedoms is necessary to achieve
international co-operations is specifically expressed in United Nations charter. The preamble
of U.N. expressed those basic rights are important for the dignity and equality.” There is linkage
berween ownership, access of property and development and pﬂ?ﬂl‘j" Hence property right
became a central social justice and human night issue. A traditional approach of access and
ownership nghts of women 15 ignored hence property nghts are claim as ﬁmdunmhl human
right of women. Property rights are human rights which not only represent her financial benefits
as well as a base of her identity and tradition. Property nights of women not found in human
rights treaties directly but indirectly it is connected with various rights without that it will not
be complete. Property night is important because it is source of wealth, culture, and social life.
It is also affected overall economic and social base. The access and management of property
will determine by law of state. Vanous documents on human right to property hold property
law and property reform in state. Human right perspective is a necessary facior to recognized

cultural and economic value of property.
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Abstract: The lerm semlence refers fa response of the crimingl fustice system fo commission of crime.
Despite the fioct that all the persons comvicted of a particulir offence are proved fo have been guilty of the
commiission of such act that comstitute the said offence however, ax the character, background of offender,
socio-ecomomic circumsiances, enormily, modis operandi, motive and reasons behind commission of the
same offence by differens persons vary thergfore the response with regord to different offenders st also
vary. For inviance, persons may commil an offence under social compulsions or under presare of paverty
ar ou account of reributive instincd or greed, lust, aggressive nature or in a sudden rage or anger,
varigtion i all these circumsignees mecessitmle varialion in sentence. Secondly, the response of any
particular system o crime depends on the purpose §f seeks to achieve through such a response, The
Justifications for different responses stay be found fn the theories of punishment propownded by penologists.
Thirdly, the principles goverming the process of senfencing in any criminal fustice system alse reflect how
the system strives to sirike @ fine balance between the conflicting rights of victim and the society on one
Rand ond the rights of e offevders B the other. [n onder 1o enrure such bafoncing at the practical level,
the mpstems vest the courts with cerfain degree of discretion in deciding what would be an appropriaie
seritenice in o particular caze. The punishment does nol only imvolve the physical pain bl i1 i alto carries
with if the mendal mnguich and losx of social reputation, It may also bring the lazs of certain civll righes, Tn
hedonistic sense whatever kind of pusishment, the offender has to bear some sort of pain,

Keyvwords: Punishment, Sendence, Imprisonment, Penalty, Guilty, Oifender

L INTRODUCTION

Punishment is given o the offenders with the aim to check them from committing crimes again. It deters not only the
actual offenders bui also others from doing the same kinds of acts in futare. On the one hand, 1 15 some solice to the
victim or his relatives if the offenders are punished and on the other hand it gerves a social purpose o prevent the
peaple from indulging in criminal acts. The persons in sutharity or members of the society may think the punishment as
a device to induce conformity with social and legal norms. In every society, the law violators have to bear the penaltics.
The tribals have their own laws. With the advancement of civilization, the change in the punishments and its form have
come onc the scene, so that the punishment may be reasonable means 1o check the crime, the three things are essential
for it. The first is the speedy and inescapable detection and prosecution, the second is a “fair chance for a fresh stant’
afier the punishment and the third is that the State which claims the right 1o punish muss uphold superior values o be
reasonably expected from the prisoner for being acknowledged.

The punishment does not only involve the physical pain but it is also carries with it the mental anguish and loss of
social reputstion. It may also bring the loss of cortain civil rights. In hedonistic sense whatever kind of punishment, the
affender has to bear some sort of pain. The punishment is imposed not anly by the State but in the broader perspective
by oiher instiutions also. E.g., school, club and other organizations for the violation of their rules, the punishment is
imposcd by heads of the communitics also. Thus, in India, we find the examples of the punishment being awarded by
thePanchayals where the heads through Panches give ibe Judgmenis for the violation of porms. We are mninly
concerned here with the punishments being awarded by the State.

Copyright to LIARSCT D481 T5/S68 a4
www ljarsct.co.dn
- CIFAL
ka Law College

Mysore - 570 004




- & IJARSCT ISSN [Online] 2581-5420
- MHMMNMNMMWHMWHTWM
IJARSCT Internatisnal Open-Access, Double-Mlind, Peer-Reviewsd, Refereed, Multidisciplinary Onbine jourmal
Impact Factor: 7301 Vialume 3, lssie 2, June 2023

When a person is convicted of two or more offences in one trial then the severnl punishments that are imposed by the
court with respect o those offences run consccutively one after the other. However, the court also has discretion 1o
direct that such punishments would run concurrently.
mcwnrrnmmvrmmmm:mmrmmmmmwm reasons in case the alfender who
could be released on probation or afler admonition under the law or could be dealt with under a law relating to young
offenders is not dealt with under those Lyws.
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MATERNITY BENEFIT LEAVE FOR CONTRACTUAL
EMPLOYEES: JUDICIAL PERSPECTIVES

Dw. Deepu. P

“ A stromg womssn is o wosnan defermined fo do something otfvers are defermined mol e

bir s, " = Marge Pierey

Introduction

Women play an important rele in all sectors. In India is amty m. daversity. In the mierest
of women many constitutional and fundamental rights are given o her. Stll women
considered as vulnerable class of the socicty. The working culture for women was
developed afier India pot independence. Urbanization and industrialszation and
liheralisation the new social norms are encouraged 1o women to seck gainfal employment
gutside their homes which later developed many other issues like diserimination and
miserable working conditions. Motherbood became one of them. Women were terminated
fram her service because she is pregnant. Since Indin is a patriarchal socicty womcen are
having mare responsibility of howse work and child care.

The Matemnity Benefit Act was first introduced in the year 1961 is intended 10 achicve the
object of doing soctal justice to women workers and provide oqual oppartunity W waen
10 balance their professional and persomal life. This Act refers that the state og an employer
provides the payment or allowance dunng the pregnancy of women and afier childbarth
This benefit accessible by biological pregnant working women. adoptive working mwothers,
commissioning working mothers unier the government or privale Sechof.

Historical Background of Maternity Bemefit Law in India

The Convention of “Protection of motherhood” adopted in 1919 was the carliest among
the International Labour Organisations. In 1921, the Government of India reporied that it
was not possible to adopt the Convention passed in 1919 due to various reasons. A Ball

* Principal, Vidys Vardhaka Law College, Mysore
ao

wits brought before the Central Legislative Assemidy by a private mensher in 1924, uTging

the Ciovernment o make it compulsory for the eoployers o provide matemity benefit 1o
wamen workers. However, the Bill was opposed by the government on the ground that the
meed For such a Bill was o felt and that if lepislation was passed o the effect, it might
have adverss repercussions on the employment of women, The Royal Commission on
Labour, m its recommencations, also stressed the need for suitable matemity legzsintion,
at st for women employed permancnily in non-scasonal factories, As the Govemment
of India was slow 10 act on these recommendations, the provincial povernments took the
lead. The Government of Bombay passed the Maternity Benefit Act, way back in 1926,
Where female factory workers were granted maternity benefits before and after their
deliveries. Subsequently it was followed by Central Provinces, Madms, UP. Bengal and
some other provinces. The period of leave, the quantum of benefil and the qualifying
conditions varied slightly from province. Then Ceniral Government on its pant enacted
three statutes; The Mines Maternity Benefit Act, 1941'; The Employees State Insurance
Act, 194%° and The Plantations Labour Act, 1951°. However, all of these Jegislations had
drastic differences pertaining to the requisite period of employment for eligibility, the rate
ol benefits prescribed, the period of leave and other aspeets. To remedy this deficiency, the
Central Government finally enacted the Maternity Benefit Act, 1961 which soaght 10 bring
shout consistency in all aspects of maternity benefit by repealing the Mines Matemity
Benefit Act, 1941 and the maternity benefit provisions of the Plantations Labour Act, 1951,

rdh.:lmphL
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e

"The hlines Malericy Benclil Act, 1941 (Aot 19 of 1941)

"The Eemployees Suste Insurance Act, 1943 (Aot 34 of 1945}

"The Plastations Labowr Act, 1951 (At B9 ol 1951)

*The Muternity Beocfit Act, 1961 (Act $3 of 1961) as amonded by The Masernity Benefil { Amendmen) Act,
2017 (Act b al 200T) & 5 ()
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I} Compulsarily svoe the appointment arder: contractually employees are appointed
o cortmn peniod of purpusc. Aller the expiry of specificd pemiod or when the certam
purpese s served the comdme ually cngployess ane lermimated from their services. Whatever
may he the duration or parpese the employment, should be make it mandatory for all
asfgaiisations imespective of its comstitubions that mclude public limated company, private

limmted companes, @i, 1saoue an appeniment order (o the contmactually emplovees.

M Comply the law: overy establshment has to comply with the regardiess of namber of

empliyees

4} Sensitizing the employees about the law; Most of the women working in various
establishments are not aware of the temas and conditions of the employment and leave
provissens, In this regard throuph social media government has 1o take an mitintion 1w
sensitizing the employees and employers abow the law

§) Strict penal Provisions: Il any cmployer fails to provide the leave with wages 1o the
working women or discharge or dismisscs such a woman on account of her absence from
work due o matemity leave, the emplovers shall be panishable with penal laws

6) Make a pre- requisite condition: The government should make it pre- requisile
conditions 1o all the employers to begin its establishment and subsequently Fails 1o comply
the provisions of law the suthority should deregister or cancel the licemce of such
establishameni.

7) Enhancement of maternity leave for adepiive mother: since the adoption process
15 very rigid. adoptive mather cannot adopt a child blow the age of three months hence it
i better to enhance the matemity keave for adoptive mather to below the age of 4 years
instead of 3 moaths,

Conclusion

Every working woman should have crossed the question during her pregnancy
period is whether she can continue ber job o o leave. There, the trouble is o choose cither
her profession or persomal life, So, the Maternity Benefit Act is a piece of social legislation
enacted to promote the welfare of working women. It prohibits the working of pregnant
women for a specified period before and afier the delivery. It also provides for maternity
beave and paymient of certain monetary benefits 1o women workers during the period when

1hy are onll of conploymicn) becase of thisir pregnancy, Further, the scrvices of 8 women
worker capnol be ferminaled during the period of her absence on wccount of pregnangy,
except for gross misconduct  1f this law really implemented by the emplover for the
contrctual emplovees, then o helps the mother 10 make a balance in persons and
professional life. In India we have maximum laws and minimum implementation i this

conneetion mind set of every human being has to change then only the object of the law
will b served,
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A STUDY ON IMPEDIMENTS AND TRIALS OF FOOD
SAFETY & SECURITY IN INDIA

Dr. Prashanth T M, Dx. Prakruthi A R?

Absirgct— Today the Food Sccunity is one of the main challenges scross the world. Food securily, along with poverty ermdication,
ecological and conservation, is ene of the major significant fssics of the millemnium development goals, The thought of focd securiny is
delincated as that tsbe account of both phvsical and economic admitiance to food that meet people’s dietary neods so well as their faod
prodilecison. Food security exists “when all people s all times have socess to sufTicieni, snfe, matritious food o maintain a headiby and
aciive Hife™." Food Scourity i hased on three essential prllars lke mre “Food availability™ on & consisient bhasis, “Food scoess™ for
appeopriale nutritious dict end “Food use™ for basic nutrition and care a5 well as adequate water and sanitation. For sccomplishing the
objective of sll-sufficiency in the developing countries, the maif concern is specified o food stability and availability of food. In
Countries like China and India billion of peaples arc have generated a challenge and pressure for food security. These coaniries hold shout
half of the world's reserves of wheat and the largest reserves of riee® India expenienced a bumper harvest in year 2010, however, ewing 1o
inadequate stomge facilitics has demolished almsos: ene thind of food grmns. Thus, the povernment has strong-willed so save miber than 10
sefl the socks in the markes® Indis s the world's largest food secarity puszhs a8 the country vestiges enommously significant i the glohal
fiod andd putvition security equation

Kerwords: Fﬂ&ﬁﬁ.&ﬂ'ﬂn‘miﬁ#ﬁﬂﬂdﬂlﬂ!qﬁp{uﬁuﬂnﬂm

INTRODUCTION

Policy frame-work of a country needs 1o be dynamic in character o as to respond to the needs and priorities in
an appropriate manner. lts long range policies should have a vision and near term policies ought 1o be capable of
dealing with the current problems and issues. The Indian model of planned economy has enough scope for
required charges and adjustments. Yet the contingencies keep arising for a mid-course comrection in policies,
requiring immediate action. The present food and nutrition situation in India warrants a directional change in the
strategic food related polices and action thereon. Possible alternatives are discussed hereunder. The 42
Constitution (Amendment) Act, 1976 widens the scope of Article 31C% In Kesavananda Bharathi s
case’, the legality of Article 31C of the Constitution was questioned before the Supreme Court. The
Court in this case upholds the constitution legality of the said Anticle, A contravention verdict regarding
the validity of extended part of Article 31C was questioned in Minerva Mills 's case”, the Supreme Court
in this case struck down the validity of the extended portion of Article 31C by holding that the Parliament
has enacted the provision beyond the power conferred to it under Article 368 of the Constitution. In
Bhim Singhii v. Union of India®, the Urban Land {Ceiling and Regulation) Act. 1976 was held “Io be
covered and protected by Article 31C, as much as the purpose of the that law was to inhibit concentration
urban land to sub serve the common good, and said that Act was intended 1o achieve and implement the
purpose of the Article 3%(b) and (c)” Though Article 31A, B and C are under Part [1] of the Constitution
as a Fundamental Right and they do not confer Right to property as a Fundamental Right to every citizen
of India.

! Assigtant Professor of Law, Vidyavasdhaka Law College, Mysurw.
! Assistant Professor of Law, Vidvavardhaka Law College, Mysurn.
* The World Food Summit, 1996,

* Rice Market Monitor, 2017,

! International Business Times, 2010, Cl
* Article 31C, Saving of laws giving effect to ceriain directive principhes, rdhaka Law College
" AIR 1973 5C 1461, VR aors - S70 90

¥

* Minerva Mills Lid. and Ors. v. Union OF India and Ors. (AIR 1980 5C | 780)
YAIR 1981 5C 234
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The continuous and unchecked land fragmentation is increasing the number of small and marginal
farmers, limiting their capacity to invest in the small pieces of land, depriving the rural households of
Pﬂll.‘lllllﬂ.]lpTﬂduﬂ'iﬂn and income, thus making them poorer as they are losing their livelihood
opportunities.

IMPORTANCE OF FOOD SECURITY IN INDIA

Food security is a condition related to the supply of food and individual®s access 1o it. Attaining food

security 15 a matter of prime importance for India where more than one third of its population is estimated

to be absolutely poor, and as many as one half of its children have suffering from malnourishment over
the last three decades. National Food Security is critically dependent on the adequate availability of
sufficient food stocks to fully satisfy domestic demand at all imes',

Food secunity 1s not only a poverty 1ssue but it is a much larger issue that involves the whole food system

and affects everyone. Food security 15 a complex sustainable development issue, linked with health

through malnutrition and also economic development, environment, and trade. In the Global and

Mational the concept of the Food Security must exist to meet the challenge of providing the world’s

growing population with a sustainable, secure supply of good quality food to all peoples,

To encourage economic development of a country.

To reduce poverty.

To encourage development of backward classes.

The Public Distnbution System (PDS) is a ratoning mechanism that entitles households to

specified quanuties of selected commodities at subsidised prices. The essentinl commodities

supplies through the Public Distribution System are rice, wheat, sugar, edible oil and kerosene.

Additional commodities like pulses, salt, tea, clothes, etc. are supplied selectively. The Public

Distribution System is the by-product of the market situation of the shortage of the commodities

either because of the condition of war or because of the short supply, low production, high

demand and other such market conditions, may be because of the natural calamities like famines
and others.

5. The Indian Public Distribution System is probably the largest distribution network in the world.
The system was designed to help both the producers and consumers of food grains by linking
procurcment to support price and ensuring their distribution along with other essential
commuodities at affordable prices throughout the country.!" Public Distribution System continues
to be a major instrument of Government’s economic policy for ensuring food security for the
poor in the country.

6. Inadequate distribution of food through public distribution mechanisms (PDS e Public
Distribution System), 15 also a reason for growing food insecurnity in the country. The Targeted
Public Distribution System (TPDS) has the disadvantage in the sense that those people who are
the right candidates for deserving the subsidy are excluded on the basis of non-ownership of
below poverty line (BPL) status, as the criterion for identifying a household as BPL is arbitrary
and varies from state to state. The often inaccurate classification as above poverty line (APL)
and below poverty line (BPL) categories had resulted in a big decline in the off take of food

qut gl bt

10 Anil Chandylnyerah, Food Security in India: lsswes and Suggestions for Effectivencss, Indian Instiue of Public
Administration Mew Delhi 2013, Hop2™"Www lipa.Orgln/' . Accessed On PR042015 At 9:00pm
I Pradecp k. Bhowmick, food sscurity for tribals; a study on PDS in Tribal Area, abhijeet publication new delhi
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food grains on some extent and if there is change in the food grains output, the nutrition level of the
poor farmers and Agriculiure Labourers will also affected.

Acguisition of Agriculwre Land for SEZs will create the problem of food secunty. Food security has
economic as well as political dimensions (food sovereignty). Food security not only depends upon the
food grains output but in actual, it depends upon the access & ability to purchase food and this depend
upon the purchasing power of the peoples. So, when Agricultural land is acquired, not only landlords
but other classes such as Agri. Labourers, tenants, share croppers also lose their current livelihood and
may or may not be get altemnative livelihood. Hence problem of food security will occurs and also
increases day by day.

Even if the food is equally distributed, in order to counter the negative impact of population explosion,
the agricultural growth rate has 1o be maintained at a steady 4.5 per cent from 1997 1o 2002 to sustain
an overall economic growth of 7 per cent. In the circumstances, it is alarming that the average size of
operational holdings has come down to less than 1.6 hectare in 1990-91 from 2.3 hectare in 1970-71.
An instance of the pressure of population making a once-beneficial practice harmful is to be seen in
shifting cultivation. As more people require more food and more land, the practice of leaving land fallow
long enough to recover is no more practicable, thus rendering shifting cultivation more harmful than
useful.

Independent India, by and large, has been able to avoid large scale deaths caused by famines, by
resorting 1o a multipronged strategy comprising increased food production, augmentation of grain
reserves, maintenance of a public distnibution system (PDS) and generation of employment. However,
hunger caused by under-nutrition continues to be endemic. The protein-energy malmutrition (PEM)'" in
our country is abnormally high in most of the households.

The study done by the National Couneil for Agriculiural and Economic Research fl!‘«l'-t',‘ﬁnl:iI?'.l:l"”r suggests
that about 80 per cent of India’s rural population and 70 per cent of urban population thrive on less than
the recommended levels of calories. It is estimated that by 2025 almost 50 per cent of the Indian
population will be residing in urban areas which calls for a substantial shift in the patterns of food
cultivation. Since the national average vield of most of the crops is staggeringly low, il is necessary that
we bridge the gap between the actual and potential yield through technology transfer so0 as 1o ensure
food for all.

CONCLUSION

Primary needs of every individual are Food, clothing and shelter and food continue o be the central
point of our existence. It is very essentials for survival of living beings ranging from insects and bacteria
o the plants and animais and human beings on this globe. Food securty is a multi-dimensional
phenomenon in the country as huge population grows and where a considerable section of the population
is suffening from malnourished and under-weight it becomes indispensable to achieve the aim of food

I8 PEM is also referred to a5 protein-calorie malnutrition. [1 develops in children and adults whose consumplion of protein
and energy (measured by calories) is imsufficient o satksly the body®s nutriticnzl needs. While pure pratein deficiency can
occur when a person's diet provides enough encrgy bat lacks the protein minimuam, in most cases the deficiency will be dual.
PFEM may also ecour in persons who ane unable to absorh vidal nutricnts or converl themn to energy cssential for healithy tHssue
formation and organ function,

¥ The Indian Council of Agriculiural Research (ICAR) is an sutonomaus body responsible for co-ordinating agricubiural
education and research in India. 1t reports o the Department of Agricubural Research snd Education, Ministry of Agriculiure,
The Union Minister of Agriculture serves as its president. 11 is the largest network of agricultural research and education
imstifutes in ihe workd,
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LEGAL REGIME ON RIGHT TO PRIVACY IN INDIA-A CRITICAL VIEW

**Dr, Kumara. N.J' & Shivakumara. H. §*
Introduction:

Privacy is a right by which individuals enjoy by virtue of their existence and indeed,
right to privacy is a part of an individual existence. Privacy is an inevitable and important
human right which protects human dignity and right of self. The scope of privacy extends to
physical integrity, individual autonomy, free speech or thoughts, information and data,
freedom to move and reputation. Right to privacy in its true sense has multifaceted
dimensions of privacy related concems. Privacy is a right to maintain and protect the territory
around an individual, including his body, homes, belongings and possessions, thoughts,
feelings, secretes, identities, etc’. Such a right of privacy allows an individual to choose what
parts of this area can be restricted to and accessed by others.

Right to privacy is integral part of right to life and liberiy. Right to privacy an
expanded version of right to life and it is complex in nature. Bernard Harcout, a professor at
Columbia University, explains the “privatization of privacy™ and explores the concept that
our privacy, or the lack thereof, has become a privatized business where people are the
product. Facebook is just one of the social networking sites that tracks and stores its users’
information, likes, and browser history to sell for a profit to advertisers, We've reached a
point in society where we not only have to worry about the government invading our privacy,
but the networks and websites we've become addicted to as well. Even in our own homes,
our personal Internet activities are being watched Hence this article will enlightens the
necessity of law on right to privacy,

Definition:

According to Black’s Law Dictionary®, “right to be let alone; the right of a person to
be free from any unwarranted publicity; the right to live without any unwarmanted
interference by the public in matters with which the public 15 nol necessanly
concemed” . Right to be left alone, as propounded in Olmstead v. United States [72 L Ed 944:
277 US 438 (1928)], is the most comprehensive of the rights and most valued by civilized
man”,

International Aspects on Right to Privacy:

India 15 a signatory country which has signed and ratified many interational treaties
and agreemenits that recognize and create an obligation o protect the privacy of individuals.
In 1979 India ratified the International Covenant on Civil and Political Rights {(ICCPRY),
which came into force in 1976. Article 17 of the Covenant articulates a night to pnvacy,
stating “No one shall be subjected to arbitrary or unlawful interference with his privacy,
family, home or correspondence, nor to unlawful attacks on his honor and reputation and that
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everyone has the right to the protection of the law against such interference or attacks.®™ India
15 also a member of the General Agreement on Trade in Services, which under article XIV
creates an exception for privacy, stating that “nothing in the agreement shall be construed to
prevent the adoption or enforcement of the protection of the privacy of individuals in relation
to the processing and dissemination of personal data and the protection of confidentiality of
individual records and accounts’.” This same exception is reflected in the World Trade
Organization Services Agreement, to which India is also a member.

The bill of rights declares that, “The right of the people to be secure in their persons,
houses, papers, and effects, against unreasonable searches and seizures, shall not be violated,
and no Warranis shall issue, but upon probable cause, supported by Oath or affirmation, and
particularly describing the place to be searched, and the persons or things to be seized, ™

Article 12 of Universal Declaration of Human Rights 1948 states that “no one shall be
subjected to arbitrary interference with his privacy, family, home or comespondence, nor to attacks
upon his honour and reputation. Ewmhmﬂmrigﬂtn:b:pmtmdnnnfﬁehwngahmnmh
interference or attacks.™¥

Article B of European Convention on Human Rights states “Everyonc has the right to
respect for his private and family life, his home and his correspondence; there shall be no
interference by a public authority except such as is in accordance with law and is necessary in
a democratic society in the interests of national security, public safety or the economic well-
being of the country, for the protection of health or morals or for the protection of the rights
and freedoms of others.'™”

Constitutional Aspect of Right to Privacy:

Right to privacy embedded in constitutional jurisprudence and it is extended dimension of
fundamental rights as enshrined in part Il of Indian Constitution. Art 21 of the Constitution of
India states that “No person shall be deprived of his right to life and personal liberty except
according to procedure established by law™'". The decp interpretation on this article by the Indian
Judiciary widened the scope of right to life and personal liberty. Hence the right to life includes all
aspects of life which makes man’s life meaningful. As has been changes occurred in political,
social, economic, information science and technology the new dimensions of nght to life and
personal liberty will emerge through judicial process or legislative process. Several aspects of Ant
21 with other allied provisions have emerged judicial interpretation. Apart from Constitution of
India there are more than 50 laws, rules, regulations, and executive orders are there on privacy
principles in India. Examples of Sectoral Legislation and Policy on right to Privacy.

* ARTICLE I7 OF International Covenant on Civil and Political Rights (I1OCPR) 1976

" ARTICLE XIV, General Agreement on Trade in Services

¥ hitpsz/farww. loyola.edu/academics/emer ging-mediablog 201 7/fife-liberty-and-the-pursuit-of-privacy
*Article 12 of Universal Declaration of Human Rights 1943
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Privacy has emerged, and evolved, as a fundamental right through these vanous decisions of
the Courts.

Bodily and Genetic Material and Right to Privacy:

Regulation over the collection, use, analysis and storage of identifying bodily samples
is limited in India. In 2005 section 53 of the Code of Criminal Procedure (Cr. PC.) was
amended 1o enable the collection of medical details from accused persons upon their amest if
there are “reasonable grounds for believing™ that such examination will afford evidence as to
the crime. Medical details that can be collected and examined include "blood, blood stains,
semen, swabs in case of sexual offences, sputum and sweat, hair samples and finger nail
clippings by the use of modem and scientific techniques including DNA profiling and such
other tests which the registered medical practitioner thinks necessary in a particular case. ™"
Besides these provisions, any collection, analysis, storage, access and retention of genelic
material is taking place outside the scope of regulation and is being done in a manner which
does not recognize the sensitive nature of this information and it clearly violation of nght to
privacy.

The provisions of the Cr PC, and the lack of more specific legislation has created a
situation where the privacy of individuals is put at nsk through the potential of unauthorized
or inaccurate collection and use of bodily and genctic material.In 2007 a Draft DNA Profiling
Bill was created to establish a centralized DNA bank that would incorporate information
from existing DNA databanks and store DNA records of suspects, offenders, missing persons
and volunteers. Though the Bill creates some standards for privacy, many safeguards are
missing. The Bill is still pending in Parliament. Existing and newly developed protocols for
the collection, use, analysis, storage, access, and retention of bodily and genetic material
should properly be advocated through relevant law.

Right to Information and Right to Privacy:

In the case of Thappalam Service Cooperative Bank Limited v. St. of Kerala (2013)
16 SCC 82, the two judges bench of Supreme Court considered the comreciness of a decision
of the Kerala High Court which upheld a circular issued by the Registrar of Cooperative
Societies. By the circular all cooperative societies were declared to be public authorities
within the meaning of Sec. 2{h} of the RTI Act, 2005. Sec. &(1)(j) contains an exemption
from the disclosure of personal information which has no relationship to any public activity
or interest, or which would cause “unwarranted invasion of the privacy of the individual™
unless the authority is satisfied that a larger public interest justifies its disclosure. The court
observed that the right to privacy has been recognized as a part of Article 21 of the
constitution and the statutory provisions contained in Sec. 8(j) of the RTI Act, 2005 have
been enacted by the legislatures in recognition of the constitutional protection of privacy.

The information sought for is personal and has no relationship with any public
authority or the officer concemed is not legally obliged to provide that information. This
legislation has put a lot of safeguards to protect the nghts Under Section 8(j) of the RTI Act
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in recognising the fact that the right to privacy is s sacrosanct facet of Article 21 of the
Constitution of India.

In the case of Girish Ramchandra Deshpande Vs. Central Information Commissioner
(2013) 1 SCC 212, wherein the court held that since there is no bona fide public interest in
secking information, the disclosure of said information, would cause unwarranted invasion of
privacy of the individual under Sec. 8(1))) of the RTI Act. Further, if the authority finds that
information sought for can be made available in the larger public interest, then the officer
should record his reasons in writing before providing the information, because the person on
whom information is sought for, has also a right 1o privacy guaranteed under Arnticle 21 of the
constitution of India™.

Exceptions to the Right to Privacy:
Right to privacy is a pnvilege of an human being by virtue of his existence and there
18 legal protection. However the following exceptions may be considered to right 1o privacy
In the interest of National Secunity
In the interest of Public Order
Disclosure in Public Interest
Prevention, detection, investigation and prosecution of cniminal offences
Protection of the individual or of the rights and freedoms of others and
Historical or research scientific research and journalistic purposes are the other exceptions.

Conclusion:

Privacy is natural requirement of every human being and 1t implicitly runs with an
individoal with hiz all walks of life. The development of technology in information science
has influenced every individual and creates the path to become nearest and dearest. On the
other hand the same has been controlling and regulating our right to privacy. Now a day’s
right to privacy become open secret due to infrastruciure of technology in all sectors. The
lifestyle of an individual and his fashion has been gradually influenced by multifaceted
factors. Development in science and technology causes brought social transformation towards
neo-modern  global world. Such a social change causes advantageous as well as
disadvantageous to its stake holders. Thomas Jefferson once described “life, liberty, and the
pursuit of happiness™ to be every American’s inalienable rights™. These inalienable rights,
similar to privacy, are well known and often defended. Life, liberty, and happiness are known
to be social expectations and our basic human rights. Now, our right to privacy is being
retracted through advertising sales, government surveillance, and cniminal Internet hackers.
Such an infringement shall be prevented through suitable legal framework. It is the duty of
the state to secure the privacy of its subjects. The threat to privacy exists everywhere across
the globe in one way or the other. Indeed, it is the right time to secure right 1o privacy
through enactment of proactive and effective privacy act.

* Girish Ramchandra Deshpande Vs, Central Information Commissiener (20013) 1 50C 212
¥ hatpsz/fwww lovolasedu/scademics emerging-mediablog 20 | Tife-liberty-and-the-pursuit-of-privacy
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A SOCIAL JUSTICE ASPECTS OF INFORMED SECTOR WORKER IN INDIA- A 5TUDY

*Dr. PRAKRUTHI AR’

INTRODUCTION

The informal workers play a vital role in society, so they need special attention. Most
socially and economically deprived sections of the society are engaged in informal economic
activities. The government realised the vital role performed by informal sector in the
economy. Therefore, many legislations and schemes are initiated by the government for the
benefits and also ensure social justice informal workers. Further varous social securiy
measures provided by industrial units 1o their employees in the form of pension, provident
fund and gratuity. Non-statutory benefits also provided to workers such as medical facilities,
food, canteens eic. These benefits help in motivating the workers for their active contribution
in the prosperity of the industry and when the workers are fully satisfied with the conditions
of service, then they give their best efforts for the growth of the society.

MEANING OF INFORMED SECTOR

According to the repont of the National Commisgion on Labour in 1969, ‘informed secior
worker’ are other groups of workers who are not covered under the definition and can

organise in pursuit of a common goal due to force such as:

» Casual nature of emphoyment.

t_i

lgnorance and illiteracy.

l‘_l'

Establishment of small size with the low capital invested per person cmployed.
# Scattered nature of establishments.
¥ Muscular strength of the employer operating either singly or in combination.

National Commission also gives some categories of workers, which can be categorised as
informal workers, which are the following:

# Contract-based worker and it also includes workers engaged in the construction work,
F [nformalcasual) kabour.

-

# Labour engaged in small industry.
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! pssistant Professor of Law, Vidyvardhaka Law College, Mysury Email Id; Wﬂl
13




# Handloom' power worm workers.

# Beedi and cigar workers.

# Employed in shops and commercial establishments.
P Sweepers and scavengers,

» Workers in teaberries,

# Tribal labour.

# Other unprotected labour.

According to the Unorganized Workers Social Security Act,2008 “Unorganized sector
means an enterprise which is engaged in the production or sale of the food or in providing
services of any kind owned by individuals or self-employed workers and where the number
of worker working is less than 10 in number.” Informal Workers: “informal workers™ means

as follows. i

A home-based worker.
# Self-employed worker.
» Nawre of employment, contract, casual and bonded labour wage worker in the

informal sector.’
PROBLEMS OF INFORMAL SECTOR WORKER IN INDIA

Problems faced by the workers As bemg the weaker section of the sociely they face many
challenges. They are as follows.

1. Low wages
. No Knowledge about Work Hazardous and Occupational Safety

Maximum workers are living i deplorable conditions

2

3.

4. Extended Hours of Work

5. No Knowledge About the Trade Union or Labour Union -

6. High Level of insecurity is common-

=

Seasonal Employment-
. Women and children are unprotected and get meagre wages

9. Harassment issues at the workplace for women-

PRINCIPAL
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CONCLUSION

The Government of India took a step by enacted a legislation “Unorganized Social Security
Act, 2008 for providing underlying social security to the informal workers who work in an
informal sector. In pursuance of this Act, the Govermment of India has implemented
numerous schemes such as Aam Admi Bima Yojana(Life Insurance), okd age pension
scheme, Rashiriva Swasthya Bima Yojana (health insurance) ete. The Central Government,
under the requisite section and the State Government under the specified section, have been
empowered to make the rules for the smooth functioning.
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Emerging Trends in Teaching Language and Literature
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Abstract : We live and thrive in the society presently knoun as '‘GEN Z2'. Education has been one
unavoidable ingredient to this form of life in the present generation. Teaching is a mjﬂssian which
reaches its fuﬂn&ss only when an artistic touch has been supplemented. Communication is the root
cause for the existence as well as development of language and as we all know, language is the
most essential factor in the profession af teaching. Infact, language is the playground for expressing
and conveying our various ideas, opinions and most essentially Literature. Literature is indeed the
appreciation, comprehension and artistic application of thoughts and opinions by means af language.
We in our day-to-day lives use language and literature to such an extent which no premous
civilization has achieved. There is evident fact that many of the great philosophers and thinkers were
greatly inspired by the conterporary literary works and studies. The modemn day attitude towards
the study of language and literature has developed with the help of technology. This article deals
with that part of society wherein the utilization of technology is pivetal in the development of
language and literature and also emphasizes on the various emerging trends in the field. We discuss
the numerous technological advancements and how we can utilize them effectively for the benefit
and growth of the profession of teaching language and literature.

1. Introduction

Teaching is a profession which is considered as the Master' to all studies and professions
without which all other professions in the world would not exist as we see them today. It is through
teaching only that the knowledge and skill regarding the subjects be it science or language has been
imparted. Teaching literally means the occupation or the profession through which ideas and
principles are taught. No professional can become what they are now without a teacher, A master
or a Guru. Language as we all know is the means by which communication between two or more
persons ooccurs. It is one of the defining as well as distinguishing character of human beings.
Language is the common communicative tool used by humans to convey their ideas, thought, &
opinions to their fellow human beings, Language exists today because of the need to Communicate.
In my opinion the teaching of Language is the foremost of all professions. Teaching a language
requires an in-depth knowledge about it and a teacher should know how language is used either in
the literature or in the daily life. Be it sign language or spoken language, the ultimate aim learning
any language is to reach out to the society and express ourselves. The realm of realistic and
applicative knowledge can be obtained through first-hand experience and learning which is provided
through teacher-student interactions.

Speaking of literature, it is simply the artistic and improvised approach, the appreciation and
its application as far as it is concerned with any language. As | mentioned earlier, is the plavground
of literature through which our artistic as well as realistic ideas, thoughts and opinions can be
expressed. Language is the root of all education. Literature is the innovative approach to the usage
of language. Literature paves the way for the cultivation of ideas. When an md.mdu.al feels the
presence of language in all aspects of life, they start apprr.!maurlg and expressing it in an artistic
way = the outcome of which is no g but Literature. It is specifically the "out-of-the —box® thi E
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We use the modern and emerging techniques to improve the following

Participation in the usage and critical thought of technology.

Ways of learning.

rﬁﬁw:ry and development of abilities and skills. L,

Cooperative and collaborative working in groups and communities.

Learning along with the teacher.

Developing inquiry and research habits.

To utilize the right information at the right time / place to the right objective.

Discovery and exploration of new Data.

Exchange of learning experience and hence enhancing both knowledge and interactive
behaviour.

For the purpose of preparing students to use these upcoming trends and technologies effectively
and for the benefit of the human society certain measures have to be taken - We should
encourage students to use E - Database , E- Mail, for the procuring of knowledge as well as
exchange of the same.

There necds to be awareness on what are the pros and cons of usage of technology to such
extent. The students must know how to access and find knowledgeable facts and information.

The students must be taught on how to use the computers, programs, smart phones ete,. for
the purpose of preparing notes, presentations, and many more which would be required in the
process of learning.

11. CONCLUSION

Thus, we through this article have discussed and analyzed the various upcoming trends in the
field of teaching language and literature. There can still be many more changes in the present as
well as emerging systems, but we need to make sure that all these changes are for the good of the
global society in itself. The usage and application of these techniques , if not done properly or if
carried out for unwanted deeds can as a result adversely affect the structure and system
established in the society. There needs to be an organizing body for these changes to come into
positive effect as various methods and approaches can only be implemented through a systematic
procedure.

I certainly pray and hope that the language and literary field improves as time flies by and as
a result bring out a positive effect in the modem society.
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A CRITICAL ANALYSIS OF INDIAN LEGISLATIONS AND ILO CONVENTIENS O
CHILD LOBOUR

Dr. DEEPULF
VARUN BA™
“Chibd Labour snd Paverty are imevitnbly bosnd sogether aned il you continse 1o use ihe lahiar o
childeen s the treatment for the social discase of poverty, you will have both poverty amill Cluild
Labour to the End of Time."- Grace Abbati **

L Introduction.

At present ern child kabour eme of the socaal evil. Child {abour and Poverty e mber-cosmeced
with the problems of the socisty in whach it leads 10 Inhaman Treatment. Abase, Explofiaten,
Sexnal Offences and Tiegal Activities ete., Today’s chikiren are tomorrow’s citizeng T ibeso
chibren are deprived of their basic poods and facilities in which they are fosced 1o o work |
which leads tor child Labour. Child Labemir has been paacticed since ancient times s was
comsidered 'Hnnm! The I::l.pl.n:\rulmun of the Rights of children is not a recent issue buat Now it
has gained a3 momesium with the growth of ‘Human Rights throughoat the Woalid Man;.- :
Inteenational Organizations like ILOY, Minimum Age Convention, 1973 (No.13%) and Worst
Forms of Child Labow Conventich, 1999(No.182), UMICEFY, ctc. and many Masiomal
begiskations like Child Labour (Probibition and Regubation} Act, 15986 and it was Amended in the
year 2016, In this particalar Act Government brought complete prohibiiion on the employment
of children who are below the age of 14 years. Many provisions have been made under the At
regasding the employment for the children whe are shove the age af 14 years and even in Indian
Constitution there are some of the provisions regarding the safeguards of the chikdren, they are
Article 214, 24, W), YX T and 45,

Declaration of the Rights of the Child, 195% was adopied by the United Mations Cenveral
Assembly. The rights of the children were defined for the first time by the Declamation of the
Rights af Child, 1959. The Declaration was drafled by the Ciemeva Declaration of the Rights of
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the Child The Declamtion v a document that comsists of ibe rights of children. W was firss
adopled in 1924 by the Leagiac of Matsons and then im 1959 by ihe Usiled Nalions,

The Declortion mehades the fllowang righis:

= The chald musst be provided all these mcans which are essential for therr normal
deve lopment
e [l achild b fowmd to be hangry or sick then the child msst be fed and marsed
® I achald is backward o delinguent then ihe child maist be helped and recovered.
® In case 1he child & on ovphan or abanddoncd then shelier shiould be provided o the
chald.
= In timess of distress, relel must be provided 1o chaldees s
= The children must be protecied from every kind of explaitation when they anc pul in a
- positian i eam: a liveliliood
e Th-ﬂtl'fﬂ'?ﬁ:nm!hﬂmllfmcimﬂdwl’m‘:lhﬂlrlaln'ullh:j{uuénﬂmﬂdh:
devoied 1o the service of their fellow men
This document was endoesed by the League of Nations General Assemmbly in 1924 as the World
Chald Welfare ﬂ'll-l.’hﬂ |'l wak reaffirmed in 1934 hr_'.' the League al Naticns General Assemibly.

11, Dvefiunie
Child™ is & Progeny: Offsprng of parentage", Commenly it imphes are who had not atiained
the age of 14 years, ithough the meaning now varees in different “stamies™

“Child™ can be defined as, A young human being below the age of pubeny or below the hegal age
of Majarity™.

Indian Comstingion defines “Chakd™ as any one below the age of 14 years and shall mot be
employed 1o work in any faclory or mine or engaged in any other hazardous enploymen™

“Child™ necans a persoa wha has mot completed bis 14 year of Ape™,

! Dy A Gamer, Blsch i Baw Dictionary, 1% 154 3008, P 23

M Shakil Ahmad Khan: Eamaratha Alyar, The Liw Leaicon- the encyclopasds lew dictionary with legal maxim, 3%
Ed 20065, P18

Y Article 24 off Indian Conitretion

i
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“imlerests, The Conventson works towanle preserving such rights

A per these deflimitons we cam acocpd thar “Chikl” means someone who neods slull proboction
for physcal, paskolegeal snid iselkctual development umiil shle 1o become imdopendantly
indegrated inse the adubt world"

The [ntermaromal Compeagion on the Righis of ihe Child, 1989 5 a bunan nghts teaty that
includes the rights of children which anc melsted o civil, poliieal, socisl, beakih and culiual
rights The Comvention works for the bashe peeds and rights of children s crder 1o probect thear
ol children by pulting an
obligation on pareals o perform all theis responsehilities towards their child as parents. The
Comvention protects children from any kind of exploitatson and excessive inkerforemor.

The digputes which mvolve a child have 1o be wied sepammely with care and the child’s
wiewpaint has 1o be beard n soch cases. Courts age not allowed fo sentemce a chald with capital
punishimsent. 1 is an obligation of Mations o ensure that no child is senbenced with cruel of

degrailmg lorms of panshment,

There are 2 Majos Intermaticnal Comventsons, namcly they are :

«  Cosvenlpon Mo | 3E-Mmimum Age Convenlion, 10738,
s  Convention Mo | 82-Warst Ferms of Child Labour Convention, 199",

d

&
The Giovemmem of India has miroduced vanous Nabonal Poloes, Iﬁ'-i:ﬁ)mm
relating o Children. The Polscies focus on Planming and Implementation 'ic-r:rmﬂm Policy ard
Plan docurnsests are as follows®™; y

s Mational Podicy For Chldren, 1974,
&  Mational Children®s Fund, 1979,

= Be 201 ), Chibd ILabour | Prohitéiton sad Regulation) Act, 1986

¥ Rajvr S, Dbalks and Tagho Marwal, "Clald Labsimir % ihe city of Bothaldc 4 Sy ™
=L Declamison on Furdssuesiz] Prscopls ansd Raght o Work

=L Declarmtec on Funsisrensl Prisoyplos and Kight o1 Wk

= rRLD LAROAN BN N DA, ; Legad Regulation, By D, Lingara| b1 Koninkar,




. =

'f-’:ﬂm-bﬁs'nﬁ_'l;_. =

e 2

will fall o the eatepary of poventy, which will directly affect the ehild fabowr ratso.In March
2020, there were 373 mierventions relabed ta child lsbour The nunbsrs camee divivn 1o 446 in
April bt rose o T3 in May. There were 3653 interventions for ohild Ishour scross the: comniry,
ns reported on the child helpline namiber. The Rurther breskadown of this das was into-

+  Bepging- 35%

#  Hornrdous activities- 2%
e Hestsranis. 149

= [Domestic worker- 10%

s Fasly Unigs- 8%

«  Bonded laboarers- 4%
Yl Suggestions.
Has therg are I'I'E.I:;j' Imternational and National Legisiation wiils ropard o specilie _.'|.|:|.:, even il

the Chikd Labour has ot been Eradicated and in which it resalts in vilation of the many Rights

of Chald, with the making analysis of the major problems.with the keglations, Socio-Econcmig
evils and many other factors we can suggest the following:

* FRatifying the Inemational conventions with regard 1o flexible of the Mamanal
Legislations in which it helps to implement 1o Conventions in Accurate form and avoids
the loopholes in the Legmslations.

*  Making ihe Laws to Ersdicate Chikd Labour bt on the ather gide, the liws itsell gives ihe
exoeplion clause 10 the child workers and made some of the provisions regarding e
protections of the Employer. Hence these laws should be implemented siritly.

*  We can overcome the Poverty by offering the children, o duy scholarship ard with some
of the skill developmeni programmes, who atiends the schood i backward session of the
BOChERY

* . Tobnng awareness shoul the concept of * Today"s children are Future of the Mations™,

»  Government should take fmitation to  introduce varions polsoes and schemes to aftrac
the chibilren 1o tbe schoals,

jar =%y

Ml R L

*  The Lows which ore masde shasll not be the “Paper Tager™ only, bist i shikd alun

be cvery
elfective and must be broughs mis ractscal wisild

®  Mund 221 of the people should chamge and ¢y ery Indian citizens are prosect ihe interess the
chikdren

= At presend National Lepsslation the Minamim Imprisoniment is 6 moeshs ang haximumm
Impessonment is 2 vear, sed Migimam Fine is Bs 20,000 and Masimsiim Fine =
Fls 500000, s this |s [mstifiabje T because as there o Tulaie of a child sogether with the
Nations, So Making Increase in the Baoth bmprisonment and Fine may reduce Child
Labering.

VIIL inn.

The Mstional Lepislations with regard io Intermstional Lepmslations, there ape MnY Conves Homs
which are estified and implensonted in Indfa. With that there is 2 drastic <hange in the docredse of
the Child Labour in Indhis. But the main objective s Erndscate completely bocause as it effects oa
the Mations ans also Child Rights which are imtertlinked with Hismn Raghts too. The Child -
Labour (Frohibiton and Regulation) Act, |986 prohehits children from warking im hazandoss
employment. The Act provides a minimuanm age limin for employment as |4 years. The provision
of the Act has helped im reducing the rte of child cimployment in India. Child Labour is e aff
the Social Evil m which ol is inter-comneced with many other socictal problems fike poverty,
lack of access of educabion, standard of living ctc. Hence withoud solving the one we can salve
the other, Bat still it is possible au it is smplemented with sccursie Mregrammes 5o that we
conclude with the words of Justice Subha Raa, the fomer Chael Jusaice of Inddia,“Social pusiice
muast start with the chibd. Until and wnless o tender plant is properdy tended and nourished it has
a small chance of growmg into » sirong and uscfial tree. Sa. the first preference in the plate of
Fustice should be sated to the well-being of ehikiren.~
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FROPERTY RIGHTS OF HINDU WOMERN IN INBLA - A CRITIQUE

b5, Jayakiinar'®
Prol (D) O, Basasaraju™

=& Siabe that dees nol educale and ran women i bike o man whie anly tmins hkis gl

g’ - Jostein Gasnder.

ARSTRALCT:

iy kvw has the oldest pedigree of any known system of jimspmidence mid cven mow i
shows na skgns of decrepitude , Women from halfl of the Indian populstion. Wanen have abways

boem discriminated against men and have suffesed and suflering discrimination in silene, welf-

sacrifiee amd self-denscd ace tbeir nobaity aind foutitude and vol have been subjecied to all Kuauls
of mequities, mdignalies, iscongruitics and discramination.
The Preamble aspires not discrimisste nsen and womesl, but it treais them o fike. The

framers of the constitaibon were well awane of unegual troatmesi mededd ol 1o 1.h-: it sex from

' ihe time immemorial. in India the history of suppression of womsen is very old and loag which i

respansible for inchading general and special provisioms for apliftment and deveiopment of the
glatas of women But still the personal law are disctinmnatory aed after coming into foece oF the
cefistitution a qu-.-m.:d.. grivies aa bo bow these liws enjoy Wnsmusin?

This Paper sitempes to Jook mio e Wamen's propoty righis in Indin aml Hiniha
Succession (Amendnem) Act-2005 and Judu:sal Teends

Keywords: Women's Property- Histoncal Cwverview, Hindu Soccession Act-1956, Amendments,
Righis of Tribal Women and Judicial Trends.
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Abﬂmc'r

Intelipcial prnp-erly {IP] 15 4 umbgua .-.r.t |:|f :u:le:_ﬂ. and cmatwlt}'
developed in the brain of individuals. It is the assets of individuals and
nations which has given exclusive rights 1o invenlors of cresons in

form of intellectual property rights (IPR). These rights are designated
R ol by statutes in order to enable them to implemented for public purpose
Intellectaal Propesty, Hights, Nevelry, and maintain the reputation of inventor and his uwﬂtmnt on
HorTviousneas, [ility imvention, There are different forms of [PR that satisfy the critena of
novelty, non-obviousness and utility, Lack of knowledge on inteliectual
property mights may csuse the damage to economic and social
development of nation. The present review highlights vanous forms of
IPR and their rofe, along with related Indian comtext. Furher, the
statutes of IPR related activity have been discussed in brief under a
single umbrella

Cognye Righnt, LEAR, D02 AN gty reverved
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Introduction:-

Imtellectual Property (IP) relevant to unique creations originates from the human intellect. Inevitably, it is & product
of human mind wsed for his wellbeing, such as inventions in all fields of human endeavor including technology,
designs, artistic, musac, broadcasts, trademarks, commercial service marks, logo and literary. These properties may
be industrial property or non-industrial property resulting of intellectsal activity in industrial and amistic field's
scientifically (1,2). It has been well known that prosperity of nation depends on the exploitation of its intellectual
property (IP), These properties are valuable assets that play a crucial role in economics of a nation and described as
the “"Knowledge Goods™ (3).

Properties may be corporeal and incorporeal; corporeal property may be termed as tangsble, which relates to material
things The incorporeal is imtangible which includes immaterial one. The immaterial things, which law recognize as
the subject matter of rights which extended to various immaterial products resulted from the human skill and labor,
which are referred as intellectual property (TP) due to cutcome of human intellect {4}

These intellectual activities are well protected by laws; assure legal rights to inventor or creator in the form of
intellectual rights, which are tangible, statutory and territonial rights (3). The law of intellectual property is territorial
in nature, by confirming exclusive rights to the owner or creator to enjoy and prevent misuse for a specific period of
time. Due to rapid development in science and technobogy with cost associated of inventions, there has been global
pressure on the protection of IP in legal way. The stakes of the developers of technology have been mised and
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Conclusion:-

The development of & nation depends upon the creativity of the citizens. This crealivity comes from the mind set; it
is referred to as intellectual property, and it should be preserved in the form of nghts called IPR. The duty of the
government is 1o protect it The Intellectual Property Right (IPR) is provided by the government for intellectual
activity in industrial, scientific, literary, and aristic works. | is applicable to companies, indusiries, businesses, and
corporate sectors, which determine product stability and safety. These nghts are given to ideas generated in the
minds of people to safeguard creators and inventors over & perod of time, These are exclusive rights granted by the
government for the protection of genuinely and novelty of intellectual property for maintaining the quality, safety,
efficacy, and standard of the product and process. IPR acts as identification marks for identifying the product. At the
same fime, the management of [P with IPR is a multidimensional task involving the determination of the Indian
legal system. The selection process for granting the IPR was based on criteria (a) whether the invention is the first of
s kind in the wordd; (b) the imponance of the invention in the present world; and (¢} what is the breakthrough
sodution. {d) step for commercialization;, (¢} the socio-economic significance, () how does it impact India, (g) which
sustainable development goals does it address” Lastly, harmonize India’s P regime with international standards and
make all facets of sociely aware of the social, economic, and cultural benefits of IPRs. By this way, [PRs will be
demonsirated with immense creativity in the fields of startups, the corporate gector, academia, and leading RE&ED
instifutions in [ndia o identify and address the essential needs of the present sockety.
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Introduction:

The Ulimate Court of India 15 a sound-esteemed institution; in general, the everyone views the Supreme Court of
India positively compared to the state’s lawmaking and administrative branches. The Supreme Court has
effectively dealt with a involved, complex, and promptly expanding and changing field of equipment and mult-
disciplines. Junisdictional activism has resulted in several developments and has provided the appreciated raw
matenal for the development of a thorough Indian ecological law, Thus, in the scope of environmental justice
administration, the Supreme Court of India has positioned largest not only before the parliament and executive
but also before its counterparts in developed and developing countries, whether old or young.

The idea of environmental protection is not a new phenomenon; it can be seen in antique civilization. It 15
stated in Ancient texts that it 1s each individual’s dharma to protect the natural sources such as soil, water,
trees and animals that are of great significance o us. In the modem age, the world 15 influenced by
advancement of technology & technologies such as thermal power plants, atomic power planis eic. Global
warming & climate change etc. has thus become a global problem.

key Words: Supreme Court, Legmslation, Environment, Judgement, Global Issue.

Today we are living in technological era. We cannot disregard the damage done to the aimosphere by the
aijom bombs in Hiroshima and Nagasaki in 1945 world war-ll. Owing to day to day creativity &
development of technology, it’'s become part of development but apart from this it spread the nsk to human
hfe. Chimate & growth 15 means that they will not énd in themsélves. Environment & development 15 for the
people, not environment & technology people.

! Dr. BoreGiowda 5.8, Assstant Professor, Vidyavardhaka Law College, Mysury
* Dr. Kumar N.J, Assistant Professor, Vidyavardhaka Law College, Mysun qlm
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which interfered with the natural flow of the River Beas, to pay compensation for restitution of the

environment and ecology.

® Precautionary Principle: Environmental scientists play a key role in society’s responses to
environmental problems, and many of the studies they perform are intended ultimately to affect
policy. The precautionary principle, proposed as a new guideling in environmental decision making,
has four central components: taking preventive action in the face of uncertainty; shifting the burden
of proof to the proponents of an activity; exploring a wide range of alternatives 1o possibly harmful
actions; and increasing public participation in decision making™. The precautionary principle today
has been accepted by most countries of the world, including India. In the Vellore Citizen's Welfare
Forum's case, the Supreme Court had no hesitation in lving down that precautionary principle 15 now
part of the law of the land. The principle was also applied in the Taj Mahal Case to protect the Taj

Mahal from environmental pollution.
Conclusion: People have also applauded judicial activism in the field of environmental protection. It is
important to remember, however, that judicial activism has significant limitations, and that executive laxity
and environmental apathy cannot be remedied solely by judicial activism. In recent years, there has been a
sustained focus on the role played by the higher judiciary in devising and monitoring the implementation of
measures for pollution control, conservation of forests and wildlife protection. Many of these judicial
interventions have been triggered by the persistent incoherence in policy-making as well as the lack of
capacity-building amongst the executive agencies. Devices such as Public Interest Litigation (PIL) have
been prominently relied upon to tackle environmental problems, and this approach has its supporters as well

as critics. Today judiciary plays an important role for protection of components of environment, because
without components of environment it's very difficult to sustain. Therefore people should participate in
decision making process and government should implement the decision and principles made by the
Judiciary.
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5. Shanthakumara's, Introduction to Environmental Law, Lewis Nexis, 2™ ed, 2012 p-107,
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Hu.uc.n;' I}ﬁ;ﬂ;"" :Fhi;p'nlirn.i-:r::n-'_'.r survey investigates the proximity and prevalence of
Reotived: 07 May 2024 tohacen outlets shop near schools, aiming 1o underssard the potencial
Firal Agcepted: 14 June 2024 exposure of school-aged chikdren to iobacco products specially

Published: July 2024 cigareiies, The study focuses on identifving the densiy and location of

B e iohacen shops within a defined radius of edecational mstitutions. Data

5,:',"'”. " kool Pechibi were collected from makipls schools in various regions of Mysaru cily

Restrictsan, Preventon, Tobscoo and rural areas, usmg g«pu-gn.pl'ii:nl mformation sysicms I:ﬁlﬂ'l 1o map
and analyze the disribution of 1hese owles osing the latnsde and
longitude of the bocation. The findimgs reveal a significast number of
tobacco owilets situaded withan close proxmmity bo schools, ransmg
concerns  about the accessibilay of tobacco produocts 1o nunors,
Akboagh the school management & sincily following the mles m the
viue of OCOPTA act 2003 of displaying board of prokibition,
restrecion, peevention and punishmens of usage tobacco preducts. The
resules underscore the need for stricler roning regulations ard public
heakih imlerventions 1o reduce the exposure and appeal of tobaceo
products 1o young people. This survey provides a foundstional analysis
that can inform policy makers and community leaders in their efforts to
crexte healthser enviromments for chibdren and adolesoents,

Capy Right, LR, 203 AN rights revervesd
Introduction:-
Uze of the wbaceo and ils produscts has become a public health concern among the children, studems and
adolescemts (1), The tobacco proeducts are ussd to be srmhd snaiffed amd also chewed which contming highly
addictive psychotropic and mood bn'l.l;llu.u_ |:|1|::r¢|:lu:|:ﬂ.-.' A These products consists of more than 000 chemicals
among 250 are moere harmiful and carcinogenic in nature’. Nicatine i one among them which leads to cancer, lung
and beart discases. Along with this there are studies where the smoking leads to hypertension, neoplasia, throat
camoer, oral cancer. chronie obstroctive pubmonary diseage and infertilty (23], The smoked tobaceo products
inchide cigaretles, cigars, bidis, rolled cigareties, cherools, hookah, pipes, whaceo mlbead in maize leal and
newspaper (4,5), While the smokeless tobacoo products available include kbaini, betal guild with tobsceo, gatlka,
lohscco lime mixiure pan masala, oral 1obaccn, mff."ﬂ'r:m 1% no safe level nflﬁnpmm o thiz smoke 20 fr. In
pregnant women, it may lead Down Syndrome and low birth babics and also desh of infants and many more genetic
disarders (6, Tk According to WHO data children account for 28% of the deaths attribatable 1o second hand smoke.
Along 1.l.-1l.h this tobacco kills more than 10 million people annual edber by the direct and indirect 1obacco gas
CEPOSUTE, ! Almost balf of children regularly breath air rrnlhunl by tohacco smoke in public places (2,46). Worldwide,
sbout one fiflh of all demhs atiributed to lobaceo occwr in Indis, In India sccording to Minisiry of bealth and
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family Welfare Governapent of India CGridelmes for ohseeo free educational mstitutions, over 1310 15 kkh people
die froan fobaces use every yoar, Lo abowl 3500 people die in India everyday fo this tohacco use. This data miay b
capegted 10 rnse m future (6.8} Abow 7 mallion deaths per year are almbuted o dect 1obacco wse globally, This
mchides deaths from smokmg-relaled disenses such s candiovascular diseases (hearl discase, stroke), chronse
resparEiony diseases (chronic abstructive pulmonary disease), and various cancers {lung cancer. throat cancer, elc.
(2.8 1)

Exposure 1o second-hand smoke (passive smokers), which is the smoke exhaled by smokers ar emitted from buming
lobacco products, contributes 1o over 1.2 mallion desths anpually (2-4). Mon-smokers exposed o second-hand smoke
are at risk for smilar diseases as actne smokers. Thus wobieco wse i3 responsible for the high morbadity and
mortality which is also indirectly hinder economic growth of the nation. Efforts are made to reduce smokmg-rebited
deaths by tobaceo control pobicies, public health campaigns to rase awareness about the risks of smoking, cessation
programs o belp smokers quit, and measures 1o prodect non-smokers from second-hamd smake (5],

Aceording to 1he WHO only 2% of the world’s popubation 15 profected by ratonal smoke free lnws which were
eracled by mamy natiors. Reduction im exhibiiing tobacco adverisements, prohibiting smaking | public anea,
warning health bazards in the packing the 1obacco products, awareness through educations and avoiding the selling
the tobscco products near the educational institutions, Increase the sumber of smokers to quit the habit through nen
government agencics. The above action persuades smokers to protect the heahh of non-smakers and avosd the
smoking near children and passive smokers

Inslaa, being haghest populated country i the world saffering from tobaces-relabed health burdens and hazands from
many years. According to the Global Adult Tobacco Survey (GATS) 2023 India, (9,12, 15, 16-21) the prevalence of
adull iobacco smoking is sbout 21% among male, especially bidis, cigareties. Survey abio indicates the 35% percent
of sduk populations nses the tobacco products in India has the highest number of Smokeless tobaceo users globally
{26% of aduls out of 35%), with more than 275 milbon people using them (12). Men use these products more than
women, The most used smokeless products are gutkha, zasda, betel quid with 1abaces, et (7). The Wiorkl Health
organizition {WHO) had published a stisdy and estimated direct ond mdirect costs from all diseases caused due fo
tobaceo weapge. As per this study, the overall economie banden that can be sitnbuted o such diseases in India was
argund 1,773.4 Billion. Spitting of tobaccofobaces products & also o public healh bazard, as i may lead to spread
of swine flu, Corona virus, Pneumonia, Gastro-intestinal discases and bacieria tuberculosis bacilli which can survive
in spil for an entire day or nuisance 1o the people in general

The Government of Indin has enacted law on the cigarcties omd other tobscco products (Prohibition of
Advertisement and Regulation of Trade and Commerce, Production, Supply and Distribution)  the Cigareties and
Oither Tobacce Products Act, 203 (COPTA-2003) to control the factors and reduce the healih risks asspcited with
the tobacco wage in the country. The Hooble supreme court of India, n 2014 issued notices to central and state
povernments in response to a public imerest petition demanding complete ban on tobaceo products, due 1o money
spent on the treatment of smoking- related ailments comes to around B 300000 crore per vear. The argument that
tobacco industry brings revenue does nod hold well m view of the harm # does. Further Hon"ble court sugpested
sirict ban on wsing tobacco prodscts up to some extent and # should began with banning s use near school
premises. In Nayva Bans sarv vypar Associntion V. Union of India. in this judgmem of the Delhi High Coun, an
association of tobaceo whaolesalers challenged certaim provisions of the cigarcites and Dther Tobacco Products Act
2003 {COTPA) which banned the selling of tobacco products within o 100 yard rads of any educational
imstiution. The whobesalers sought an exchasion of their wholesale irade from the kw, arguing that the iment of the
law was to reduce retail sale and their business would not be a danger to young people buving tobacen. Whils
highlighting the public health need for COTPA, the court dismissed the petition, hokding that the sak of tobacco
products, whether in wholegale or in retnil, neas the edocstional institution has ithe potential of atiracting the studenis
g0 both type of tobacco sellers should be equally restricted. In sddition to dismissing the petition, the coun ako
imposed costs of 200000 rapees each on the petitioners to be paid w0 the ceniral and stste povernments ot anti-
tebacco initintives. Later, the government also banmed in public places, though the onder is poorly executed.

In the presend preliminary study, suthors are tried to assess the presence of fobacco selling outlets nearby the
educational instifutions in around the Misuru (rural and urban arcas). Abong wah this caution of the probibition af’
smoking in the form of the boards which are displayed. The ohjective of this study is o &) Assessment of the
proporion of educational imstitutions displaying the boards of prohibition tobacco sabes, vie and punishment
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Mechanisms-Establish mechanisms for studenis, parents, and the commanity to provide fecdback on smeking-
rebed sxues and concerns, ensuring ongodng suppon and adapiation of polcies,

H:«- |.1|11km¢|:|1m3 these strotegies collectively and comssstently, commumsiies can creste healibiser environments
arourdd  ediscalional msiitutsons, prodect young penerations from the harms of smoking, amd promate lifckong
tobacco-free habhits and nake them physically and mentally fit for frure. Effective collabosation and sustamed
commitment are crucizl te achieving ard maintaming smake-free environments for the well-being of all. From the
above conclusion author has ined recommeended the effective implementation of law, which prohibis selling and
use of all inbacco products
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Implementing International Humanitarian Law through ICRC-
A Way Forward
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Abstract

Violent contlicts have posed a challenge to human civilization since ages. Epidemiological
studies ndicate that war ranks among the top-ten causes of death worldwide  Populations
alfected by ammed conflict experience severe public health consequences, mediated by
population displacement, food scarcity, and the collapse of basic health services which
together often give rise to complex humanitarian emergencies. Armed conflicts can also cause
the displacement of people thereby violating their night to life. The outcome of war is more
barbarous which has challenged the human civilization. Their effects are inhumane and require
u global concern. In this regard there requires a support which can protect the people interest
aftermath an armed conflict. The role of ICRC is highly acknowledgeable as it works in helping
the victims of armed conflict and also in developing and promoting implementation ol
International Homaniarian Law. This paper studies the role of ICRC an organization which
has been working for the cause of protection of human rights during armed conflict and also

its role as a guardian in implementing Intemational Humanitarian Law

Keywords: ITHL, ICRC, Human Rights, Warfare
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impartiality, meaning no adverse distinction based on race, ethnic origin, religion, social class

or any other factor, can and must be adopted as basic values in peacetime too. Surely respect
for every human being, and compassion for those who suffer, are values on which the future
of the world must be built. By defending these values even in war, the guardian of intermational
humanitarian law is also combating the feelings of helplessness and fear that make peoples
indifTerent to each other and drive them into 1solation. Tn spite of evervthing, and sometimes in
spite of everyone, the guardian of international humanitarian law must look to the future with

confidence |
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" See ICRC, Guiding Principles Concerning the Status and Methods of Operation of National Bodies for the
Implementation of International Humanitarian Law, and ICRC, Practical Advice to Facilitnie the Work of Nationg]
Committees on International Homanitarian Law, which supplements the Guiding Pringiples, both available ot
WA ICTe orgenwar-and-law/stren gthening- thlnational-committ ees
™ See Art. 53 (H the Staiotes of the Movemenl In it capacity as a specifically newtral and independent
humanitarian organization, the ICRC exomines whether it is bener placed than other arganizations 1o respond 10
the neceds arising from these sinsations, such as visiting securiy detsinees in coses where information or rumor
mdicates thete may be poor detention conditions of ill-treatment
™ The States partics o the Geneva Conventions normally meet representatives from the companents of the
Maovement (the ICRC, the Federation and the National Socschies) once every lowr years within the frumework off
the Intermational Conference. The latter 1s competent to amend the Statutes of the Mavement {whach define the
ICRCs role) and can assign mandates 1o the various companents, but it canmot modify the ICRC or Federntion
Staftes o ke any decisions contrary to these statutes (Art. 11 6 of the Stamtes of the Movement)
* Based on the facts on the ground, the ICRC will determine the legal natuare of the sipuation, which wall define
its legal frame of reference
" At S 2id) and 5 3 of the Movemeni Statates
¥ See Article 3 Aricle 9 of the Fiest, Second and Third Geaevs Convenlions, and Article 10 of the Fournth
Geneva Convenlion

' the Draft Code of Crimes against the Peace and Security of Mankisd prepared by the Intemational Law
Commission, document A/CN_4/466 of 24 March 1995; and the ICRC s statement of 1 MNovember 1995 to the UN
General Assembly, with special reference 1o Art 22 of the dmft.
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ABSTRACT

Peno-correctional institutions of the contemporary world have not been giving importance to rights of prisoners
within their respective jurisdictions. Human rights are universally recognized rights of human beings and must
be respecied at all times and places even in correctional institutions of states. Human rights of prison inmates
musi be safeguarded throughout the world throogh effective legal framework. After the Second World War,
significant legal initiatives have developed at global level with the active involvement of United Nations in
recognizing the rights of prisoners. In this lane various international legal instruments and legal mechanism has
been created and mandates the member nations of United Nations in protection of human rights as well as
rights of prisoners. On the same way some laws are emacted by the countries in order lo comply with
requirements of international laws. In addition to international and national legal instruments, the precedents
of Supreme Court help to widening scope of rights of priseners. Still some of the members countries to UN's
have Tailed o imke positive approach even they have ratilicd and access 1o international instroments, This
article will explores and enlightens on various international legal initiatives in protection of rights of prisoners.

Key Words: Peno-Correctional Institutions, Rights of Prisoners, Human rights; Prison inmates, United Nations,

INTRODUCTION

Peno-correctional institutions of the contemporary world have not been giving importance to rights of prisoners within
their respective junsdictions, After the Second World War, significant legal initiatives have developed al global level
with the active involvement of United Nations in recognizing the rights of prisomers, On the same way some laws are
enacted by the countries in order to comply with requirements of international laws. In addition to imemational and
national legal instruments, the oftenjudicial precedents are widening scope of nghts of prisoners. Still some of the
members countries to UMN's have failed to take positive spproach even they have ratified and access to imermational
instruments The most challenging problem of Criminal Justice System of India is overcrowding in prison which affects
directly on prisoners basic needs like healtheare, food and sccommodation. This article will exploses and enlightens on
various international legal initiatives in protection of ghts of prisoners

Member states of United Nationsare required to show maximum extend of compliance to these mstruments, in India,
many laws are framed on the same lanc India oo has adopted in various forms, mandates prescribed by these
instruments Indian Constitution 100 provides for implementation of international laws including treaties, agreements
and conventions. According to Article 253 of the Indian Constitution: “MNotwithstanding anything in the foregoing
provisions of this Chapter, Parliament has power to make any law for the whole or any part of the territory of India for
implementing any treaty, agreement of convention with any other country or countries or any decision made at any
imernational conference, association or other body”

Article 51{c) too requires State to foster respect for international law and treaty obligations in the dealings of organized
peaples with one another”. "The Supreme Court of India in Vishaka&Ors v, State OF RajasthanAlR 1997 SC 3011
observed “Any International Convention not inconsistent with the fundamental rights and in harmony with its spint
must be resd into these provisions to enlarge the meaning and content thereof, to promote the object of the
constitutional guarantes ™ The court held “The internatonal conventions and morms are to be read into them in the
absence of enacted domestic law occupving the fields when there 158 no inconsistency between them. It 13 now an
accepted rule of judicial construction that regard must be had to intemnational conventions and norms for construing
domestic law when there 15 no inconsstency between them and there is a void in the domestic law. ™ Some of the
important legal instruments are as follows;

Universal Declaration Of Human Rights—Udhr":

The Universal Declaration of Human Rights-1U/DHR is a milesione document in the history of human rights Drafled
by representatives with different legal and cultural backgrounds from all regions of the world, the Declaration was
proclaimed by the United Mations Ceeneral Assemibly in Parig on 10 December 1948 neral Assembly Resolution
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and protecting the rights of prisoners. The most challenging problem faced by the Indian Criminal Justice system is
overcrowding in prison which affects directly on prisoners basic nesds like healthcare, food and accommiodation. This
is in fact against the basic rights of prisoners such as adequate standard of living and sich overcrowding in prison
directly affects the right to the highest standard of physical and mental health of prnisoners. Hence member nations of
ncross the world including India has 1o take effective initiative in developing the prison infrastruciure to protect the
rights of prisoners as per international nomms

" Arcle 253 of Constinntion of Indis 1950

* Article 51{c) of Constitution of India 1950

"Wishaka& Ors v, State OF Rajasthan AIR 1997 5C 3011

"Universal Declaration of Human Bights-UDHR (10 December 1948 (General Assembly Resolution 21TA)

United Mations International Covenant on Civil and Political Rights (ICCPR) 1976

“First Optional Protocol 1976

"Second Optonal Protocol 1991

“Article 28 of ICCPR 1976

“Article 9 of ICCPR 1976

"Article 10 of ICCPR 1976

“Anticle 14 of ICCPR 1976

“ International Covenant on Economic, Social and Cultural Rights: ICESCR{General Assembly resolution 2200 A

(XXT) of 16 December 1966)

** Comvention agaimst Tortare and Other Cruel, Inhuman or Degrading Treatment or Punishment (the ~Torture

Convention”™ ) was adopted by the General Assembiy of the United Matons on 10 December 1984 (resolution 39/446)

T CONVENTION ON THE ELIMINATION OF ALL FORMS OF DISCRIMINATION AGAINST WOMEN

(CEDAW ) adopted in 1979 by the LN General Assembly

™ Convention on the Rights of the Child (CRC) was approved by the General Assembly of the United Mations on 20

Mowvember 1989

™ Basic Principles for the Treatment of Priscners were adopted and proclaimed by General Assembly resolution

45/111 of 14 December 1990

" THE UNITED NATIONS STANDARD MINIMUM RULES FOR THE TREATMENT OF PRISONERS (THE

MELSON MANDELA RULES) General Assembly resolution 70/175, annex, adopted on 17 December 2015

'I': :t;i;sﬂww.l ivelaw in/news-updatesbombay-he-palliative-care-for-alleged-naxal -gadchiroli-blast-order-reserved-
i

= hitps:/fwww deccanherald com/india‘maharashtra/bombay -he-pulls-up-prison-authorities-for-perfunctory-approach-

while-declining-furlough-to-convicts-3 105943

“hmp-‘;'f'w ncrb. gov in‘uploads nationalcrimerecordshureaw/'custom/psivearwise2022/1 701613297 PS1202 2ason0 1 12
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Legal Regime on Violence against Doctors:
Need of an Hour

Dr Deepu. P
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INTRODUCTION

The dociors play a vital rale in save the life of human being al the ume of il health, During the couwse of their duty
they are facing the wvarious types of violenee againsl themn. Nowadavs violence agains! doctors is a worldwide
phenomenon.  According to World health arganization 8% 1o 38% of health workers suffer physical vialence in their
carcer. Usually surgical and emergency depariment they are facing the violence. Unitke the other professions the
doctors are alse face the human nghis vielatson dunng the coarse of the action.

REASONS FOR VIOLENCE AGAINST THOICTORS

1. Perceived Medical Meglipence: Dissatisfaction wih treatment outcomes or perceived medical neghgence can lead o
unger wnd frestration, resulbting i vislones against docturs.

1, Communication Gaps:Poor commmumnication gap between the doctors and patienls of therr family members may
leads 1o misunderstanding berween them at the level of explaining the disease course, etiology, prognosis, treatment
options and investigation,

3. Long Waiting Times: There could be a exiending waiting time in side and in other side delay in aticntion or
pdrmission of sick peliont or perecived delay in investigation and treatment can leads to impaticnes and Frustration.

4, Resowurce Constraints;Ingdequate resources, including insufficient medical equipment, lack of stall, and poor
infrastructure, can contribuie (o frustration among patients and their fumilies, sometimes resulting in violence.

5, Culiural and Secietsl Faclors:Cultural belicls, socictal cxpectations, and existing tensions can influence the
likelihood of violence in healthesre settings.

6. Menial Health Stigma:Stigma associated with mental health ssues may prevent individoals from seeking help,
liiding o incrasod strcss and potcntbial violonce,

7. Lack of Security Measures:Inadequate security measures within healthcare facilitics may expose doctors o risks of
violence, especially in emotionally charged situations,

B, Workplace Stress and Bornowt; Doctors cxperiencing high levels of stress and burnout may be more vulnerable 1o
violeni incidents.

9. Inadequate Legal Protections:Lack of legal safeguards and consequences for perpeirators may embolden
individuals to engage in violence against healthcare professionls,

1L Pabic MHealth Crises:Dunng pubbc health onges, such ss pandemics, bealtheare professionals sy face
heightened stress, mereased workloads, and public frustration, leading to a higher risk of violence.

TYFES OF VIOLENCE FACED BY THE DOCTORS
Physical Vielence:
«  Assauli: Doctors may be physscally attacked by patients, thear relatives, or even colleagues. This can happen

in hospitals, clinics, or during emergency situstions.
=  Aggresgion: Physical aggression, such as pushing, hitting, or even use of weapons, can pose a threst o
doctors.

Verbal Abuse:

#  Insulis and Threats: Doctors may encounler verbal abuse, insulis, and threats from patienis, their familics,
or ather individuals. This can happen due 1o dissatisfaction with treatment outcomes or other reasons.

= [ Harassment: Porsistent and wywarmented verbal harassment can negatively impact the memtal well-being of
doctor,

Systemie Vialence: Sysiemic isvoes, such as insdequale resources, poor working conditions, and lnck of support, can
conbribute io & form of violence known as structural vielence, affecting doctors and healthcare systems.
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conclusive evidence to impute Hahility on the doctor, any subsequent liability cannot be fastened upon the medical
practitioncr. Further in the case of Jacoh Mathew vs State of Punjab’The Iste latejccvanial Sharma father of the
informant who was sdmitied s a patient in the private hospital for breathing problem Informants elder brother Vijay
Sharma was present there and be contacted the duty nurse of room. The elder brother of informant asked her o call
doctor to sitend the patient but no doctor tumed up for about 20-25 min. Thereafler Doclor Jacob Mathew and Dr.
Allen joseph came o the room of the patient.Oxygen cylinder was connected to the mouth of the patient but the
breathing problem increase farther, Jeevanlal tried to get up bat the medical smiT asked him o remain in the bed. 18 was
found that the cylinder was cmpty and no other gas cylmder was available m the room. Vijay Sharma went (o the
adjoining room and brought a gas cylinder and therefrom. There was no amangement o make the gas cylinder
functiona] and in between five to scven minuics were wasted By thus time and another doctor came there who declare
that the patient was dicd. The representative of the deccased comended that the death ocowred due 1o the carclessness
of doctor and nurses and pon-availability of oxygen cylinder.On the bagis of strlement, a case under section 304434
IPC was registered and afier imvestigation charge was filed against the two doctors, The Apex court in the appeal held
that, Due 1o hospial management gas cylinder was not available or the oxygen gas cylinder found empty. Hence, the
hospital may be liable in civil law. The doctors cannot be held guilty of the offence under section 304 A of IPC.

MECHANISM TO PREVENT VIOLENCE AGAINST DOCTORS:

As per Constitational provisions, "Health® and ‘Law & Owder’ are State subjects. State Crovernments are expected to sct
up mechanisms to prevent violence against doctors including imposition of penaltics or sctting up Helplines 10 cxtend
immediate help to such Doctors who are victims of vielence, Dietails of number of instances of attacks on doclors are
not maintained centrally. Further, violence againgt healthcare profiessionals is a eriminal offence and needs o be dealt
suitably by the Stte /UT Governments wnder provisions m Indian Penal Code (IPCY Code of Criminal Procedure
(CrfC) 5o that doctors/clinical establishments discharge their professional persuit without fear of violence.

To prevent the violence against the doctors for discharge the duties in an effective manner the following measures 1o be
implement.

Security of sensitive hospitals 1o be managed by a designated and trained force,

Installation of CCTV cameras and round the clock Qusck Reaction Teams wilh effective comfmunication /
security gadgets particalarly at Casualty, Emergency and aress having high footfalls,

Well-egiipped contralized control foom fof monitonng and quick response,

Entry restriction for undesirable persons,

Institutional FIR against assauliers,

Display of legislation protecting doctors in cvery hospital and police statian,

Appointment of Nodal Officer to moniior mexdical negligence,

Expeditious filling up of vacant posts of doctors and para-medical stafl in hospitals / Primary Health Centres
(FHCs) 1o avoid excessive burden / pressure on dociors and to maintnin global doctor-patient ratee,

i.  Create a legal awareness regarding the for enforcement of procediore for violence against the doctors.

o m

Fwoa R

CONCLUSION

Vinlence aganst doctors  adverscly affects thesr psychological and phiysical wellHbang and affects ther job mishvabon. And
this lisacns the quality of carc amd bksscns delivery of bcalihcare capecially o the lower strata of socicly. Thas, a
poputation’s health and well-being is adverscly affected. It also canses immense financial boss in the health sectar, Violence
agunst doctors is a global phenomenon. Incidences of violont attacks against healthcare workers ame increasing
exponentially. Betier communication between doctors and patients and their relatives, better security sysiem at healthcare
instifulions, strict laws agxinel perpetuators of violence agsingt doctors and swift implementation of these laws wall
cvenlually reducs the nsk of violence at healih care Gieilities conabderably.
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Extraordinary Power of the Supreme Court:
Curative Petition

DR. Deepu. P
Principal, Vidvavardhaka Law College

“Error is not a fault of our knowledge, but a mistake of our judgment giving assent to that which is not
rue”-
Locke

Abstraet:

Curative Petition is viewed as the ‘last remedy in the court of last resort’ and the concept has been
evolved following the Doctrine of Ex Debitio Justiciae,ic., the requirement of justice must be fulfilled
and Actus Curiae Neminem Gravabit meaning the act of court cannot prejudice anyone. But there is a
conflicting principle that restricts the application of curative petition like Interest Reipublicae Ut Sit
Finis Litium that fosters the attainment of finality of judgment in order to settle the his between the
partics and manifest certainty of rights and liabilities.

INTRODUCTION:

A "curative petition” is a legal remedy available in certain jurisdictions, including India that allows for
the review of a final judgment or order passed by the Supreme Court, which is otherwise considered
final and conclusive. It is considered as the last judicial remedy available to a petitioner after all other
legal remedies have been exhausted.

MEANING OF CURATIVE PETITION:

A Curative petition is petition which is way to request the court to review or to revise of its own
judgment even after a review petition is dismissed or has been exhausted. This petition must have been
filed within 30days of the judgment or order'. Within its extraordinary power the court has entertained
this petition.

There is a Latin Maxim used by the count “Actus Curiae Neminem Gravabit ™ which means that an act of
the court will be prejudiced to no one. The court should pass an order that the interest of none of the
parties is harmed. The maxim becomes applicable when the court is under an obligation to undo a wrong
done to a party by the act of court itself,

OBJECTIVES OF CURATIVE PETITION:
1. Avoid miscarriage of Justice: it mecans to avoid any injustice.
2. To prevent abuse of process: it means o intend to stop misuse of the process.

! Article 137 of the Indian Constitution hhys
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EVOLUTION OF CURATIVE PETITION:

There is a lot of deliberation before the Apex count regarding the question of finality of the judgment. Is
the principle of finality of decisions rendered by the Supreme Court should prevail or not .Curative
petition is the last constitutional remedy available to a person whose review petition has been dismissed
by the Supreme Court. Though the Constitution explicitly speaks about the review power of the Supreme
Court under Article 137, it is silent about 'curative power'. The curative petition was given shape and
form in the Indian Jurisprudence in the case of Rupa Ashok Hurra v. Ashok Hurra®, the matrimonial
dispute between Ashok Hurra and his wife. The wife filed a petition for divorce, which was granted by
the court. Subsequently, Ashok Hurra filed a review petition challenging the divorce decree, which was
dismissed by the Supreme Court. Afier the discharge of the review petition, a question arose as Lo
whether an aggrieved party is entitled to give any relief against the concluding order of the Apex court.
Further Supreme Court said that to prevent and cure a miscarnage of justice. It is necessary to reconsider
its judgements in exercise of its inherent powers”.

CONSTITUTIONAL PROVISIONS BEHIND CURATIVE PETITION

Curative Petition is also supported by Aricle 137 of the Indian Constitution A curative petition is
needed to provide a final recourse of commecting any errors in judgement where technical difficulties or
other apprehensions over reopening a case prevents from reviewing judgements.

GROUNDS FOR FILING:

= A curative petition can be filed on limited grounds, typically including:

« Violation of principles of natural justice.

= Discovery of new and important evidence that was not available during the original proceedings.
= Allegation of bias or malafide against a judge who participated in the decision.

» Precedent ermor that is grave and fundamental.

CONDITIONS FOR CURATIVE PETITION:

The Supreme Court has established the following conditions to consider curative petitions:

= A curative petition may be filed after a review plea against the final conviction is dismissed.

» After a review plea against the final conviction is rejected, a curative petition may be submitted.

= If the petitioner can show that the rules of natural justice were broken and that the court failed to
hear him before making a decision, the case may be considered.

* It must be unusual rather than common.

= A curative petition must first be distributed to a Bench of the three scnior-most judges plus, if
available, the judges who rendered the relevant ruling.

¢ The subject shouldn't be scheduled before the same Bench unless it requires a hearing in the opinion
of the majority of the judges.

* The Bench may, at any time during its examination of the curative petition, request the services of a
sentor lawyer to serve as an amicus cunae.(Friend of the court).

* AIR 2002 SCC 388
* Article 142: This article in the Constitution of India states that the Supreme Court of India will have th o pass any
decree or order io gel complete justice and such order will be enforceable through the termitory of India i
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safety that helped revive the metro’s operations. On appeal, a single judge of the Delhi high court upheld
the arbitration award against DMRC, but a Division bench set it aside, holding that the award suffered
from perversity and patent illegality. In 2021, a two judge hench of the Supreme Court restored the
award, reversing the High court bench’s findings in favour of the DMRC. A review petition was also
rejected.

A curative petition is an extraordinary remedy, as it is filed after the apex cour refuses to review its
judgment, There are only two main grounds for entertaining such a petition; to prevent abuse of process
and to prevent gross miscamage of justice, although it is not possible to enumerate all the circumstances
that warrant it. It is founded on the principle that the court’s concern for justice is no less important than
the principle of finality. Under India’s arhitration law, an award can be sent aside only on limited
grounds. It is normally inexpedient for arbitration issues to have many levels of litigation. In this casc
there was a statutory appeal to the High court, and appeals to a bench, the apex court a review petition
and a carative petition. In the ultimate analysis , the DMRC case appears (0 have been rightly decided as
the earlier two judge bench was ruled to have erred in setting aside the Delhi High court Bench's view
that the CMRS certificate was a vital piece of evidence. The outcome only underscores the importance
of arbitrators and judges sitting on appeal over awards getting both fact and law right, lest commercial
litigants be discouraged from arbitration due to the constant stretching of the idea of finality. Not all
disputants can go up to the level of a curative petition.

CONCLUSION

A curative petition is a new concept and judicial innovation in the Indian legal system. Tt is considered
as the last and final resort. But if talking about the context of justice like in the Nirbhaya case it gives a
drop back for the judges o give the judgment on time. There arc 5o marny loopholes in our legal system.
It gives a way to escape a criminal from the punishment.

The hearing request is considered as uncommon -netead of standard. It tends to be useful for those if the
solicitor builds up that there was an infringement of standards of common equity and that he was not
heard by the court prior to passing a request.
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Role of NGOs in Protecting the Rights of
Indigenous under ILO

Dr. Sridevi Krishna
Assistant Professor. Vidvavardhaka Law College. Mysuru

Abstract

The indigenous and people sulfer serious abuses of their human rights throughout the world They
¢xpenence heavy pressure on their lands from bein g logged, mining, roads, conservation, construction of
dams, agnbusiness etc. Many countnes have worked towards protecting their rights and preventing its
abuse. The laws meant for protecung their human nights are often violated and sometimes they are found
to be inadequate o prevent the abuse of rights of tribes. Many countries laws are inconsistent with the
international human rights law too. The International Labour Organization has developed agreements and
mechanisms to address the core problems of these people. These agreements are binding on the states
which raufy them. The issues of tnbes and indigenous people addressed by the ILO have resulted in
Jurisprudence recogmizing their rights. This also include the rights of ndigenous and tnbes on par with
protection of thewr lands, territories, resources wraditionally occupied and right to a healthy environment:
protection of coltural sites of religious significance, protection of cultural and physical integnty,
participation i decisions that affect them and use their own cultural, social and political institutions; to be
free from discrimination and to equal protection of the law. In implementing any of such laws for
protection of human nights of indigenous and tribal people the intemational institutions like ILO and
United Mation rely on the information given by NGOs and groups. They work for protecting of their
human rights and fundamental freedoms This paper analyses the role of ILO m protecung the nights of
mdigenous and tnbes. It summarizes the role of NGOs in international standard setting which is a
prerequisite for protecting the nghts of indigenous and tribes

Introduction

The rights of tribal people have assumed an important role in international human nghts law and a discrete
body of law which confirms and protects the individuz! and the rights of tribal people has emerged since
two decade. This body of law is still expanding and developing through indigenous advocacy in
international arena through the decisions of international human rights bodies, through recognition and
codification of their rights which 15 presently considered by the UUNO through various conventions and
treatics. Even the mtemational bodies have contributed 1o progressive development of tribal nghts by
interprenng human nights mstruments ol general apphication o account Tor and protect ther nights
collecuvely. The African Commission on Human and People’s Rights, UN Committee on the Elimination
of Racial Discrimination, UN Human Rights Commitice, the International Labour Organization
Commitee of Expernts and Inter- Amencan Commission on Human Rights all ensure protection of human
nghis of tribes and indigenous

Despite of these advances in intemnational law, there is still violation of tribal nights. Much of this abuse
is associated with heavy pressure to exploit the natural resources in indigenous peoples” territories.
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mvelved i human nights standard-setting that they provide ample room to NGO representatives to
participate in the proceedings. In fact, NGOs themselves have progressively conguered this space, [n a
modest way this practice fills a democratic gap, It is suggested that the present practice should be
formalized by devising new rules concerning the NGO role in international standard setting. This matter
should be approached with some degree of caution, because the end result of such formalization may well
have a restnictive effect on present practice Transparency and public discussion are essential elements of
democraic processes. These clements are also needed in international legislation, and NGOs can play an
mstrumental role in this regard
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The Sociology of Crime and Deviant Behaviour:

Emerging Issues in Criminal Jurisprudence
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Abstract: The sociology of crime preseatl mof ooe bid many theorenical pespeciives. These will by
wnaseiivedd in relation e ke rowmlemporary freadi of crime i o soaclety beaniag in miad of the reperbed
caliown thas the direet pransference of sy criminologicel torfes developed fn the indusirial mations
mry Wl be torally inappropriane in o developing coumtry, '
It ds die whe miivere of man to sivove for advancement, Were i mar 20, he would stageate, decny auid perinh
Aspirations wiieh mabe s wigue tond i profiferate in gradually ascemding frvels with fscreaving
ey of kaowdedge.
According wv Emile Dherkieine, crime wus a foct of e, He argued: A socieny withow! crimingliy would
arcedsitale a stendardizafion of the moral conceptions of all the Individuals whick &5 meither passibie wor
desirglile, On the other kand, if there were ap syatem of moval repression, o syrient of sioval helerogeRain
wontal erist wilely by irreconcohle with the very eniuieace of sockeny: * If erime is fmevitable, whar thew ix the
rartonerle of punichment? Penishmesr i alie o sociol necessity becawse it iv e andy inwirumens whiok
wremgrien the value system and supports the stretural stability when asperations are pitched too high and
wEzacicnied with industrial soctetied witich are fn o chronic date of ‘amanie . His thesir weas S i mren are
driver v wattataabic goals, the resaliing sense of frusivarion ieads fo adopiion of ‘iepinmale” avenwes o
ahieving rhem
Altheugeh, in the existing class sirwcnsre, the lower classes are mumerically very farge aud consegernly the
fulk of tracditiomal crime &5 traced ta them, the extenzive manifestations of white collar crime and power
crimes by the mwerigally smaller bt compararivedy favered section preclude peneralizarion, te oml
differeesce being in relmiton fo the chose of the hpe of Tegitimare avenwes
Tive Dealics whe oceupy the lowent rumy of the cavte ladder and other economically depeived vection of i
sociel grouped generically under ‘wevker” sections have been the viehloms of age-old socially tyamay amd
eoanonic explodtation. The ‘atrociifes ' on Dalits are fypicel mamifestations of sociel disorgamizetian, i i
e vt rwhelnniing seiee of secand iwaiioe whiok weakers |'-|'|;:.|-'.I'M‘-|.Irl|' ef & seacdel arder ee e dastitininss
cremled by it When the feeling it widerpriad, it feads o revalt. On a fower scady it it difficred @y tradittanal
crimincalit
The e ihor throwgh iy article maces the concepd of socielegy of orime and {1 perspechive im Maaban
earERr . |

Ht}"“ﬂ wii: Crimec, Socicty, Subcoliere, Social diserganizateon, YViokence

L INTRODUCTIONN
The socuslogy  of crime is the sty of the making, breaking, and i:-n.l'-:umir:.g ol erimimal laws. Jts sim 5 o undersiand
empirically sn«i to develop and test theories explainiog criminal bebavior, the fomathon and enforcement of laws. and
the operation o F criminal jusiice system

Ihe sociology of crime presents not one bat many theoretical perspectives. These will be examined in relation 1o the
contemporary trends of crime in our society beasing in mind of the repested caution that “the direct transference of
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economic factors. Sutherland's contention thar “the peneral thearies of criminal behavior which iake their data from
poverty amd the condition related 10 i1, ane insdeguate 2nd invalid® cannot be accepied withail mm:.:lm“

Having considered the major sociological spprosches. a passing reference may be made 1o the mone recent theories
Reckiess aremapeed a general explanstion of crime in relston 1o 1he pull and push factors o which sn individual is
subjected an his enviranmseal. His containment theory ines 1o combine the psyehological and sociological view poims:
i facilicsies an analysis of the mner personaliy forces (bl propel o person tx commit crime and, 1 the same tine,
permils an exainination of the socio=cultural forces that shape this personakiny.™ Matea believed that delinquency Is a
process of drfi and iied 1o revive classical positivism through *soft determyination, "

The: crime spectrum in contemporary Indian society covers o wide-range of criminal offences of varying degroes of
senicusness a5 perccived by the dominant group. The offenders sre drawn from all sections and levels of society, and
their association with different forms of crime is related directly or indireetly to their class and culture, their needs and
asparabions, fristrtions and opportunities. To this extent the concept of & crminal sab-culture confirms that ‘thene s
proups within socicty. probably much brger and more deeply affecting iz well-being than the small stage army of
professionals, people whe are neitber downright anlisocial, nor altogetber honest, bal honest in certain situations and
dishoness in others,

1L CONCLUSION
What does the socivlogical perspective finally reveal? It projects a composite pieture of crime of varying degrees ol
serviusness and anificiality as a conglomeration of deviant scts of man in the social setting in which he is bocated. This
bolero generous colbocison consists of crimes of violence, crimes apains propeny, while collar and consensual erimes
and & bost of Tegal infractions. For some, the vissbiliy level i high and for otbers it is extremely low. The motivational
levers are many and the classifications made 1o describe them are Inboned.
Crime 15 an acute form of deviance which means digressing from what it is considered normal. Human behavior in any
siecly is determined by four major external fsctors and these are culiure, power, econamy and the law,
W is basic o the socwlogical spproach to crime thal it perocives it as a phenomenon caused and determined by
numerous. fagtors; therefore, i is not a single theory but meny theorics which are need 1o exphin it The setse of
frustration one glimpses bn modern sociclogical writings is perhaps imelevant The inpdequacy anses becausc
sociclogy, being concerned primarily with the study of sovictics in their existential form, accepts 1o seme extent the
fundsmental imnmutabdlity of social structunes. Thes i= not bo say that seciology does pot concemn itself with social
change
Maore than the above inkibition, the dusregard of the strengih and power of the ecomombs system on criminality which
emerges as ther weakes! feature of the sociological perspective. Although ihe economic aspecis of erime appear to enter
nta it, the enphasis is superficial. When sociologists talk of slieastion. and anomie, the world of economics. is out of
focus. Since mll socsal struchires have cconomibc roots, the sociological perspective, with all rs embellishments amd
artractive theoretical consmacts, remains consiricted, and has not been able 1o make any impressive impast in the area of
LHime controd,

" E.H. Sutherl and and D.Cressey, op.cit
™ Walter C.Rexcleess, The Crime Problem, New Yok, Appleton-Cenhary Crofts, 1967
hik‘ll.l Makzy op.Cil,
* Hermann Mannnbeim, CGroup Problems (o Crme amd Punishment, London
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Abwtract: O Novemrber 26, 2023, 73 vears hove possed since e Constimurion of Idia come biro force. In
s pretext, this aviicle fv o review of the fidgmemty given by the hanotrable Supreme Courr of s coumry,
wikich wpield the frecdom of speecl o exprossion, individua! dignite, kaman rights amd social fustics in
et Friclin

heywords: Constibation of India

Case Law Mo, iz

Bipoe Emmanuel and ethers Ve Sate af Kerala and othéers (Mational Anthem l,"n.-nﬂ'

Furzuank to a circular issued by the Direcior of Public Instruction, Kerala, all tbe students of the schoals in ihe stale of
Kerala were made 10 assemble in one place 1o sing the National anthem befors the commencement of ¢ lasses every day.
Theee stadents of 1be Jehovah's Witness sect however, refised to sing the nations] opthem as 1he they believed 1hat
sanging the same was agaiest the tenets of their religion. Consequently, the studerts were expelled from the school, This
naaficr was brought before the spex coun under Aricle 136 of the Constituison of India wherein the coust were o
decide whether the expulsion of the students From school for not singing the counery’s pational anthem was in 51 2
vinlation of the studem’s right o freedom off conselence and free professson, practsoe and propagation of religion under
Secnnn 2501} and the right o freedom of speech and expression wnder Amicle |9 1Hah The coust were to alsa decide
whether the fandamental dury uider Artcle 31A and Section 3 of the Prevention of Insubis in National Honowr Aci,
1971 were violated by the studert’s conduct or nok. In the current finse and age whene the question as 1o whether the
singing of the mational ambem in education institutions shall be made mandatory is discussed st large with varying
vicws being presented by cach the Bijes Emmanucl case acts as landmark case with respect o ibe freedom of speech

and Hrwmm}

. Brier facis of the Case
In the Instand cose, three stedents namely, Hijow, Bmu Mol, and Bindy Emmanuel belonging 1o the Jehovah’s Witness
Sect sisdving in 3 school in Kerala while aitending the school sssembly every day did sot sing the nations] sniberm 45
they bonafidely believed that singing the aalonal anthem was not in conformeity with their religious beliefs while their
two elder sisters stadying i the same school pever ohjected 1o such practice and sung the naional anibem every day.
On July |985 a member of the legislative assembly visiied the school and aftended the schoal assembly where he
niticed thres children standing sibently while olhers sung the smibem, he was of the view that such callous scl of the
students caused grave disrespodt 1o the national homsour of the couniry. Thus, & comemission was scl up 1o imvestigaic the
matter 3 hand. The commission was of the view that the chiltdren m guestion were well behaved ad law abiding citizens
whi bad not been accused of disnespecting the National Anthem carlier. Yet the head masier of the school as per the
instructions of the Deputy Inspector of Scheols expelled the three students. The parents requested the headmistress o
allow the children w anend the school umil fisther government order on the said maiter is received however, ihese
requesis were mol pand heed 1o, As a result of which the father of the ¢xpelied ssudens filed a writ petition in the High
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reservailion policies have handered me from pursuing higher edication.” Therefonz, e had fibed a case i the cowr
asking him 1 give justics o get hagher education in Kamatsica,

A two-judpe bench of Karnataka HighCosm comprmsing Justices KL Manjunath aed BY Magamthna opised: “The
eeders, policies, rules and acts enacted by the Kamatnks State Government froen time 1o Hme regarding reservation for
Scheduled Casse, Scheduled Tribe, Backward Class, Mirority, Women, Handicapped, Kannads Medium, Praject
[Msplaced Persom eic., are applicable only i the siudenis of Karnataks and ol 1o the sudents of other states. In
rarticular, the rﬁpmi'-'-t state povernments formulaie the policies for alloiment of seats for professional educationsl
eorzes to the studenis of the respective stme under reservation. In this case 1 is mone constitutiomal far stisdents from
other states 1o exercise their reservation rights in their com sisfes. Now reservation policies are not applicable here as
anyane can gt peniral seat allotment. It 1% also a constitutional act of the siate governments to safepasrd the inverest of
the studends of their state.™
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Abstract: The Chford dictioany defines police o5 an offfciel orgarization whase job ix ie mske peaple
oy thie fvw aad fo prevent and solve orime ' The pofice 15 @ social lessimston wivich i a responsibiliny af
e Stode. The Seode come bnfe exitlence i providle peace and security to N dndividuel. To il ohis
purpese, e Sale oreated an admirisranive syshem, e pofice Being an imporsol part of i, I ender Ta
develop ane s perramnlin whick i o pre-requisite for e development of o ooy, o free, @ peaceiinl and

arvilerly aimagpiene (s regulred.
keywords: Police

L INTRODUCTION
The Oxford dictionary defines police as an official organization whose job is to make people obey the law and 1o
prevent and solve crime.” The pofice is a social instingion which is a respoasibility of the State. The State came into
existende 1o provide peace and security to the individual To falfill this parpose, ithe Sae created an adminisorative
system, the police being an imponant pan af it o ender 10 develop onc’s porsonality which & a pre-requisite far the
development of a coumry, a free, a peaceful and orderly atmosphere is required. The palice system is the main agency
of the government which s responsible for providing such an aimosphere. The deal purpose of the pofice in a
coemmunity can ke best described in the following wosds wiich spell out the duties of law enforcement ofMicers a5 laid
diown in the Imernational Code of Enforcement Ezhics:
“Ar @ baw eafarcement offtcor, my fundasecntal diely i o serve mankind. o safeginned ves and praperny; fo project Nhe
inmecent o deception, e week dgalrer appresstan or farimidation ond peacelin| ugainst vicdence and diorder;
and to respect Covestirution rights of all men so liberny, equility and fustice. ™
The Iedisn Constitution, taking its inspiration from history and the free democracies of the world cnvisages a
representative legsslanee, a responsible execotive and &n independent juiuary, as an inecgral part of parlismentary
sysiern of povemment. The police organization, essentially constieies the core admimistrative bureascmey, o Aqiies
ceptrally or organically linked with all the thees organs of the democratic govenment. The palice adminkstration being
respansible b all the three organs of the governmenl has regular contacts with them.
The loag spell of British rale, cstablished the sraditions of judicia] independence mad political newtrality, which has
affected the police sdministration which has resulted in a complex and self-megnating infresmeaure, which Rinker gels
nione i‘m‘npﬁulrd bocause ol fundamenial rl,ghl. aof the people, which has resulied 10 explosve dimersions 1o the robe
of police and public relatiens. This has created a great deal of dilemmas in police adminisration, which has been
looked down from megative view, Perhaps the colomial legacy bos 2 decp impact on the finctioning of police
sdeministration.
Policing is 3 science of maintaining peace and arder im an cver-changing socicty. The society of today naturally is ot
the same of yester-years. [1 has become more complex; its aspirations and expeclations have grown enormowsly.
Thmfm, podicing philosophy, policing methods and aititudes of those sesponsible for policing cannol remain the
same, They must keep space with be chaspiap needs. O all the ather things the fmast important thing is that, i a free

" Chuford Advanced Learner's Dictionary, p. 976
y Chfiord Advanced Leamer's Dectennary, p. 976
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Punishment
A person wndir this section shall be punished with cither simple or rigorous imprisonment which may extend up 1o
thiree months, or with the fise masimun five buodned rupess, ar bath

The offence under this section is hailehle, non-cognizable and non-compoundsble, and it is iriable by the Mapisrate of
he first class.

A, .'-'j"

Making atmasphcre noxions to healih

Section 278 of IPC desls with the punishment for making the atmosphere noxious 10 health and due to sech naxiow
ammasphere health of the general public is affecred.

Section 2TH applies 10 such trades which prodisce noxious and offersive smefls. Trades such a3 making candles by
bailing stinking stufl, a factary for makeng Sulphur spirit, vilrol etc, or a tanmery where skins sre sieeped into water
thus, making the stmosphere vitisted. Even from baming beicks lime in a kiln peoduces smoke which s noxious, The
setting up of & nexious (rde i the viemnity of a pepulsted locality is always considered &5 o suisance,

O Pasistiment
A person under this sectson shall be punished with a fine extending up 1o five hundred rupees.
The offerce under Section 278 5 a bailable, son-cognizable and not compoundable, and is triable by the Magsitraie,
Offence and summons should osdinarily be ssased in the first instance,
The provisions of Sec, 290 of the TPC (which provides punsshemens for public nuisance) have been invoked in the past il
amy act of omsson of @ person causes injury (o anolber person by polluting ibe envicoamenl. Even cases of noise
polfution can be tackisd wniler this provision.
Skmilarly, sec. 426 1o sec. 432 of the IPC deal with the offence of “mischacl™, if any pollution 15 caused as a resull
thereof, these provisions can be usefully invoked in fit cases,

I, COMCLLUSION

We have more than 20 Cemiral and Saaic begislatdons which deal with environmental issues. More legislation means

more difficultics in enforcement. There is a meed to bave o comprehensive and an insegrated law oa envirenmental

pregection for meaningful enforcement. I is mot encugh to emsct the lepishitions. A positive anitude on the pan of

everyome in sociery is esseniial for effective and effictent enforcemem of these legislatons,

The Environment Proteciion Lows have fadled w0 bring abow the desirod resulis. Consequently, for the purpose of

elMiciem and elTective enforvement of these laws, it B necessary io sef up the Environmend Couris; with one Judge and

twin techmicsl experts From the field of Ervifeninental Science amd Ecology. These Courts shonbd be albowed o adopt

sumenary proceedings for speedy disposal of the cases. To begin with we may have woch Courts a1 the State snd
. Matsonal levels tha may baer be extendad 1o distriet level on noed-based principle. In arder 10 discoumge prolosged

lizigation, the pravisions should be confined to single oppeal

Im corder b emforee the eovimenmental s simngenly, mere mis-descriptiion and lechmical flaws should be disreganded

by the Coane. The creative role of judiciary has been sigmaficant amed Taudsble. The jurisdicion of e Counts s boen

expanded by way of Public Interest Litigation. The Supreme Court of India has played a vital mole in giving directions

frcam time b ime 1o (ke admimissative authonties 1o lake necessary steps for impeoving the emvironment.

Fenally, peotection of the enwirosment ssid keeping ccologecal halance umaffected 15 a tsk which not osly the

povermmend but also every individiesl, sssociation and corporation muost ondertake, [0 s social ohligsson and

fisndamenial duty cnsbrined in Arscle 51AGEof the Constitution of Indsa,
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A Study on Sources of International Law in the
Light of the Article 38 of the Statute of
International Court of Justice

Dr. Bore Gowda 5.B., Assistant Professor, Vidyavardhaka Law College, Mysun.
Abstract:

International law evolved as a law 1o deal with relations of states with each other. However, over the course
of time, it developed to deal with the conduct of states and of international organizations in their
international relations with one another and with private individuals, traditionally, do not fall within the
ambit of interational law, Generally, law is found in enactments of a legislature or pronouncements of a
court. Law is always available with certainty somewhere and outreach, that is, those on whom it places
legal obligations is also established with certainty. However, inlemational law does not have a legislature,
executive or judiciary in keeping with domestic systems. Neither does it perforce place legal obligations on
anyone. Yet, it must stem from somewhere and place legal obligation on someone for it to be a law.
International law has regulated relabons among states for many centunes, one 15 often confronted with the
question whether intemational law is law in the real sense. The object of this article is 1o find out the sources
of international law and how sources are helps for development of international law and solve the

international disputes,
Key Words: Conventions, Custom, General Principles, Judiciary, Justice

International law is not a new concept, but it was adopted and accepted by our people in previous period
through by different practices. The word international law were used for the first time by Jeromy Bentham in
1780, According to him international law is a body of rules and principles which regulate the relations
among the members of international community”. In 1905, Prof. Oppenheim gave definition on international
law. According to him intemational 15 a name for the body of customary and conventional miles which are
legally binding on civilized states within the intercourse with each other. In 1992 his great followers Robbert
Jennings and Arthur Watts revised the definition of Prof. Oppenheim on international law. According to

them international law is a body of rules which are legally binding on all the states and states a Iy
-.'.vp""' .-'I_-_;.
BT
! &1.P. Tandom, Public Intemational law, 16 ed, 20605, Asian Offset Printers, Fanidabad, p-2 {."‘-"-ﬁrﬁ -,3;.?&- e

R Hingorani, Modem Infernatsonal Law, P ed, 1993, Oxford & IBH Publishing Co, Pl LTI, MNew Delhi,
P10,
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the :‘t'.lhjlr‘l-‘t.‘i of intemational law, even individuals, international instmtions amnd cenain stale entilics are s

the subjects of international law,

Sources of International Law:  according to Lawrence, il we take the sources of a law to mean its
beginning as law, clothed with all the authority required to give it binding force. then regarding international
affairs there is but one sources of law, and that is the consent of nations, Oppenheim also shares the opinion
of Lawrence and states that a State, just as an individual, may give its consent either directly by an express
declarations or tacitly by conduct which it would not follow in case it dud not consent. The sources of
international law are therefore two fold, namely, (1) express consent which given when states conclude a
treaty stipulating certain rules for the future international conduct of the parties. (2) tacit consent, that is
implied consent or consent by conduct, which is given through states having adopted the custom of
submitting to certain rules of international conduct. Treaties and custom, must, according 1o him, be regard

as the exclusive sources of the law of nations®.

Professor Brierly ascribes the main sources of Intemational Law to custom and reason. Westlake says that
custom and reason are the two sources of intemational law and adds Roman law as a subsidiary source.

custom being the primary evidence of what international law is, is a source of miemational Law.

The most authoritative statement as to the sources of international law is provided for in Article 38(1) of the
statute of the international court of justice. This article has an identical counterpart in the statute of the
permanent court of international justice- the ICJs predecessor. Article 38 provides:

(1) The court, whose function is to decide in accordance with international law such disputes as

are submitted to it, shall apply:

a. Intemnational Conventions, whether general or particular, establishing rules expressly
recognized by the contesting states.

b. Intemational Custom, as evidence of general practice accepied as law.

¢.  The general principles of law recognized by civilized nations.

d. Subject to the provisions of article 59, judicial decisions and the teachings of the most
highly qualified publicists of the various nations, as subsidiary means for the
determinations of rules of law.

e. Decisions and determinations of principal organs of international institutions®,

Article-38(2), however, adds that the aforesaid provision shall not prejudice the power of the high coun to
decide a case ex aeqo et bono (in justice and good faith), if the parties agrees thereto.

Besides the above, the other sources of international law which may be mentioned are international comity,
states papers other than treaties, states instructions for the guidance of their own officers and tnbunals,
resolutions of international conferences, municipal acts of parliaments and the decisions of municipal courts

INCIPAL

rdhaka Law Coliroe
¥ M.P. Tandon, Public IMemational law, 16th ed, 2005, Asian Offset Printers, Fandabad, p=16 Mysore - 570 (01

* Fatima Mujawar, Indernational Law, 1% ed, 2017, EBC, Lucknow, p-41. N L
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o  Customary international law

o General principles ol international law recognized by civilized nations,
#  LUmilateral acts
o  Suhsidiary means for the determination of rules of law-
{a) Writings of highly qualified publicisis
b} ICJ decisions and advisory opimions
{c) Judgements, awards and opinions of other international tnbunals and bodies
{d) UN general assembly resolutions
{e} UN security council resolutions
(f) International law commissions drafi articles
(g) Resolutions, recommendations of LN organ and international bodies.
Conclusion: international law playing a very important role in universal level, because law only can control
the behavior of individual, however intemational law controls the conduct of pations. In modem era states
are not only the subjects of international law, even individuals, international institutions and certan non-
state entities are also the subjects of international law. In modem era international law not only emerged
from anyone sources, but there are also several sources and with the help of all these sources international
law is emerged. Article 38 (1) of the statute of international court of justice explained the sources. From
1945 to till today united nations, its principal organs and its specialized agencies gave much contribution for
development of international law.
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Subjects of International Law: An Authority-
based Analysis

Dr. Bore Gowda 5. B
Assistant Professor, Vidyavardhaka Law College, Mysune, Indis

Abstract: Imtermation fne ar we fad radey is the produce of the experience of the civilized states af the
world and the continrous growith of momy comarics. Af preseat interranional fow plays o very impartied
role in umiversal fevel to control the condiet of sates id fo gl dhe rights of individnal, From the oldes
period to foday there i a lof of controversy among the subjects of internarianal fae. When intermational
Ginw i3 developed, subjiects of imtermations! kow are also chamged Intermtions! b is o body of rules and
principles which regrdate the relalions among the members of intermational islittiei Swbjects off fow are
thase wpon whom ke bexiows a capacity io act. Capacily implies personality. Ableged persons mved mar
furve similar capacly implies personality, Alleged persons meed nol have siailor capacity, I snicipal
lane, am indreidund i the principal swbject of lns ol alio gives capacity ar fegal persolily to emiities
other tum an individval Companies, corparations, and ntintions are alra legal persons. They have the
capacity to swe and to be swed ov to hold ar dispose of properry. They have the capacity fo swe ad 10 be
sued or to hold oF dispase af property. A tudivichiols do ot have similar capacities. For Iraancr, under
the Indian ko, o child is o legal person, it be has oo copacity de emer e o confract. fn impbermatioans
fnw, siaes remin the peimcipal swhiecr. The oiier rulfects are inermationn] orgamzmions and cerimin
aiker eriities pwch ax the Vatican. New individealy are aleo imcluded (a1 the realwe of inferationa law, The
abject of this orticle it to find owt the subfects af inernational kanw and whar (s the place af tndfvidwals i
Enterrationg o,

Keywords: Stase, Individuaks, Imernational organications, ceriain poneentities, Court

LANTRODUCTION

The word iniernationsl law was used for the fiest e by the eminent jurist Jeromy Bentham in 1780, Accosding 1o him
intermational law is a body of nses and principles which regulate the relations among the members of the imernaliomnal
community. According fo him states are only the subjects of imiernational law and stales are only the members of the
insernatbonal community Bentham made two important assemplions about international law. First, be assumed b
indemational law was exclusively about the righis and obligations of states rafer s and nol shou riphts and obligations
of individusls. Second, s assumed that forcign transactions before municipal courts were abways decided by intemal
and not inlernational rules. According to the United Mations, Internatzonal law defines the legal responsibilities of Sastes
g their comduct witls each other, snd their treatmesd of individuals within Staie boundaries, [is domain sncompasses 3
wide range of issees of inemational concern. such &s buman rights, disarmament, international crime, refugees.
migration, problems of nationality, the treatment of prisaners, 1he use of farce, and the comdust of war, amaong others. It
also regulntes the global commans, such a3 1he environment and sustainablc development, inlernational waiers, ouler
space, global comnmnications and wirld irsde.

In 1505 Prof. Oppenhcim define the term imtermational law, according to him international law s a name for the body of
customary and cosventional nales which are legally binding by civilized states within their itereourse. Bul in 1992 has
fallowers Robbert Jennings and Arhwer Wans revised the definition of Prof. Oppenbeim. According to them
naematsonal kaw is a rule which is kgally binding by states, @ates are mot only the subjecis of imemational law, even
individuals, imemations] institugions and corain son-stae entities arc also sahjects of internatianal law. limematsonal
law s & set of rules that are made by countries and other actors in the internatsonal arena. These nales are designed to
regulme the conduct of countries and other #ctors. i promates cooperation and order in the imernational system.
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Sulyjeets ol imternationsl law

Subiects of intemational law cam be described a8 those persons of entiibes wh possess imernational persomality.
Throughous the 19 centary, only states qualified as subjects of public intemational law, bet this semrbo completely
changed afier the conclusion of the Second World War with meone and mose new actors joining 1he international legal
arena. Intcrpovernmental organizstions created by the states; nonegovernmental organizations (NOOs) croated by
imdividiasls and even natural persons like individuals emenged as now actors. A suhjeet of imernaiional law is o body or
entity recogniaed o accepiod a3 being capable, of as in fact being capable, of possessing and cxercising international
fasw righs and duties. The possession of intermational legal personality means thal an eniiy is a subpect of imemational
law, and cam possess imernational rights and duties. and has the capacity 1o maintasn iz nghls by bringing indemational
claims'. The subjrets of intermationsl Liw can be calegorized into:

Ktates: = The moment an entity becomes & stsle, it becomes an inlernalional kegal person amd acguires an ingemalsonal
legal personality, Stste as o subject of Iniermatioasl Law is the original subject of inbermational lavw, and the branch of
imternational lsw was originally essblished 1o regulate relaticns between the Aales.

Mom-Statr Aclers: = There are certain non-state sctors wilh intemnational legal personalities that nclude. individuals,
asened groap invelved i conflicts and imemational organizalsons Hike the EU, LN and Alrican unkon whe are decmed
i be subjects of Evemational law,

Internatiomsl srganizations: = an intermational organication is oo an imporent subject af micrmationsl law, # s
defined as an organization cetahlished by a tremy of other mstrument povermed by memnational law and possessing its
own legal persomality. The Unded Nations and 'World Trode Organications are examples of inlernation organizalions.
It can be: said thad states have oniginal personality and nos-state sctors have devived personality, This & attribaied 1o the
fact that staes are (nscrnational personalitees the mansent they are bentilicd a3 & sovencign stake, on the other hand,
pan-suie actors like intermational organizations derived their personality through other means. For example, the rights
and dutics and s exient maybe described im their constiiutions, chaners, and treatics that establish such orgamizations”.

Rights and Duties of Sabjects of International Law
The righis, powers, and duties of differeni subjecis change sccording io their sintas and fenctions. For example, an
individual has the right of freedom from lorfure under indsmational law. Stabes have a duty under indernational law ol
e barbare Endividuals oo bo send them bo & conlry whene there i3 a lkelihood of thal person being woraned. This right
exizty under trealy kv, for example, under the Inbernational Covenamd on Civil and Political Rights snd under
cugtamary international law. The Convention sgainst Tomure snd Cnasel, Inhemas and Degrading Treatmen places
obligaticns en Siaies not o tefuse and 16 exiradite or prosecate hose who cammit tofume,
Legal personality also includes the capacity to enforce one's own rights and to compel| other subjects to perfarm their
duties unier inlermational . For cxamphe, this means that a sabjeet of internalional law may be able 1oc
e Reng claims before intemational and national couns asd rbenals 1o enforee thear righls.
s Have the ahility or power to come info agreements 1hat are binding under infernational law (For exsemple,
ireatiesh
Enpay immianity from the jurisdiction of forcign courts (or example, diplomatic immamity).
Be subject 1o obligations ander mmiemational lw (for example, obligations ender inlermations] Bumsnitasisn
lawh,

Thearies regarding the subjects of Internationa) Law

Theewe are 3 theosies of subjects of piablic intemational law. They s
»  Rrali= Theory of Intermational Law
= Fictionzl Theary of Imernational Law
= Funstionsl Theory of Internations] Law

"Barry E. Carier, Infermational Law, Little Brown Company, 1% ed, 1991, p.35-38 .
KL, Jashi, Interastianal Law Humsn Rights, Easiern Book Compasy, 41 ed, 2019, p. 618
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e War crimimads: war crimes are devoted by individusls and grocling them secording 1o the imernatbonal b,
To guard the war prisomers or war convicts Updied Naton condicted Inbermastional Conference. Af present the
stade a5 the right 1o pusish the war craminals.

»  Forcign Troops: The legal position of the crowds operating on aniagonisiic termisory 5 ihen bused on
universal benevalent lavw, in paricalar the law ol aggressive prolessbon. This specific Gl of law does not
apply Between assoviated states rebellicus & common opponend.

= Simbe harcawcrats: St burcsucrats are the oflicers of the government. How sovereign cun be protecied for
the lerrigorial jurisdiction of other state, they can also excused from e authossty. How a sovercign can
exemgt lrom forcign State as like even State officials can exempbed from the territorial jurisdiction of snother
siate.

+ [Foreign Sovercign: He is ihe highest authoriny of the staie and inbermational low provide log of immunity
{orhead of the Halc.

I CONCLUSION

Mo longer s intermational law associated with snly one subjest of persanality; evolving sinis the times of Bentham, it
has been able po moorporate differem views and aspecis fo accommodale the ever-growing field of mermationad nw.
Though states altimasely play the most imponant e 0 islematbonal law, the iscrcasing prominence of individaals,
Inlcm.lﬁmild-rg,m.i.mium.lrl:lmn-mm emlitics cannid be onverlooked. The modern infemational law as we keow poday
has played a herculean rode in the amicable settlemsnt of issues that have affected the ghobal fage. Inlergovemmental
organizations like the UN, EU, IMF, WHO, ctc. Have played an economic, cubtural, social and political rode in
managing internatsonal affairs, and have helped in the devebopment of imlernatiomal law, Staying tnes to ils name,
inermationall law has played an instrunsenial role in regualming ibe condet of all the subjecs that W encompazses and
the entire international arcna
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THEORIES OF PUNISHMENT AND
SENTENCING GUIDELINES IN INDIA

Dr. K.L. Chandrashekhara®

ABSTRACT

The term sentence refers to response of the criminal justice system fo
commission of crime. The persons convicted of a particular offence are proved
to have been guilty of the commission of such act that constitute the said
offence. However, the character, background of the offender, socio-economic
circumstances, enormity, modus operandi, motive and reasons behind
commission of the same offence by different persons may vary. Therefore, the
response with regard to different offenders must alse vary. For instance,
persons may commit an offence under social compulsions or under pressure of
poverty or on account of retribufive instinct or greed, lust, aggressive nature
or in a sudden rage or anger, variation in all these circumstances necessitate
variation in senience. Secondly, the response of any particular system to
crime depends on the purpose it seeks to achieve through such a response. The
justifications for different responses may be found in the theories of
punishment propounded by penologists. Thirdly, the principles governing the
process of sentencing in any criminal justice system also reflect how the
system strives to strike a fine balance between the conflicting rights of victim
and the society on one hand and the rights of the offenders on the other. In
order to ensure such balancing at the practical level, the systems vest the
courts with certain degree of discretion in deciding what would be an
appropriate sentence in a particular case. The punishment does not only
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in which summary trial is conducted. Cr.P.C. provides that in such
cases no sentence of imprisonment for a term exceeding three months
can be passed.

When a person is convicted of two or more offences in one trial then
the several punishments that are imposed by the court with respect to
those offences run consecutively one after the other. However, the
court also has discretion to direct that such punishments would run
concurrently.

The Code of Criminal Procedure also makes it mandatory for the court
to give special reasons in case the offender who could be released on
probation or after admonition under the law or could be dealt with
under a law relating to young offenders is not dealt with under those
laws.
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PROTECTION OF THE HUMAN RIGHTS OF
WOMEN UNDER INTERNATIONAL LAW — AN
ANALYSIS

Indumathi M.J, Research Scholar, Department of studies in law University of Mysum, Mysuru

DR. M SURESH BENJAMIN, Professor, Guide, Department of studies in law University of Mysuru,
Mysuru.

ABSTRACT:

Attaining equality between women and men and eliminating all forms of discnmination against women are
fundamental human rights and United Nations values. Women around the world nevertheless regularly suffer
violations of their human rights throughout their lives, and realizing women’s human rights has not always
been a priority. Achieving equality between women and men requires a comprehensive understanding of the
ways i which women expenience discnimination and are demed equality so as to develop appropriate
strategics to climinate such discrimination. The United Nations has a long history of addressing women's
human rights and much progress has been made in securing women's rights across the world in recent
decades. However important gaps remain and women's realities are constantly changing, with new
manifestations of discrimination agains{ them regularly emerging. Some groups of women face additional
forms of discrimination based on their age, ethnicity, nationality, religion, health status, education, disability
and socioeconomic status, among oher grounds. These infersecting forms of discnmination must be taken
into account when developing measures and responses o combat discriminaton against women. In this article
researcher tries to provides an introduction to women's human rights, beginning with the main provisions in
Intemational human rights law and going on to explain particularly relevant concepts for fully understanding

women’s human rights.

Key words: Human Rights. Women, Empowerment, Discrimination, equality.

INRODUCTION:

Since the founding of the united nations, equality between men and women has been among the mosi
fundamental guarantees of human rights. Adopted in 1945, the charter of the united nations sets out as one of
its goals * to reaffirm faith in fundamental human rights, in the dignity and worth of the human person in the
equal rights of men and women'. Furthermore Article 1 of the chapter stipulates that one of the purposes of

the united nations is to promote respect for human nghts and fundamental freedoms without distinction as to
WRAR23D267T0 | International Journal of Research and Analytical Reviews (LURAR) | 549
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race, sex, lanruaze or religion. This prolibiten of disermination based on sex a5 repeated s Aricles 13

and 55, In 1948 the umiversal declaration of human rights was adopted it wo proclaimed the equal
entitlements of women and men 10 the rights contained in it “without distinction of any kind such as sex. race.
language or religion. In drafting the declaration there was considerable discussion about the use of the term
"all men’ rather than a gender neutral term. | The declaration was eventually adopted using the terms “all
human beings™ and ‘everyone in order to leave no doubt that the universal declaration was intended for

evervone, men and women alike.

INTERNATIONAL HUMAN RIGHTS INSTRUMENTS

After the adoption of the Universal Declaration, the commission on Human nights began drafting two human
rights treaties, the International covenant on civil and Political nghts and the Intemational Covenant on
Economic, social and cultural rights. Together with the Universal Declaration, these make up the International
Bill of Human Rights. The provisions of the two covenants as well as other human rights treaties are legally
binding on the states that ratify or accede to them. States that ratify these treaties penodically report to badies
of experts, which issue recommendations on the steps requured 1o meet the obligations laid out in the treaties.
These treaty-monitoring bodies also provide authoritative interpretations of the treaties and if states have
agreed, they also consider individual complainis of alleged violations.

Baoth covenants use the same wording (o prohibit discrimination based on inter alia, sex, as well as 1o ensure
the equal right of men and women to the enjoyment of all rights contained in them. The International covenant
on civil and political nghts guarantees, among other rights, the nght to life, freedom from torture, freedom
from slavery, the right 1o liberty and security of the person, nights relating 10 due process in ciminal and legal
proceedings, equality before the law, freedom of movement, freedom of thought, rights relating to family life
and children, rights relating to citizenship and political participation ete.

In 1967, United Nations member states adopted the declaration on the Elimination of discrimination against
Women, Which states that discrimination against women 15 an offence against human digmity and calls on
states 1o abolish existing laws, customs, regulations, and practices which are discriminatory against women.
The CEDAW was adopted by the general Assembly in 1979. Its preamble explains that despite the existence
of other instraments women still do not enjoy equal rights with men.

The convention articulates the nature and meaning of sex-based discrimination, and lays out state obligations
to eliminate discnmination and achieve substantive equalitv. As with all human rights treaties, only stales
incur obligations through ratification. However the convention articulates state obligations to address not only
discriminatory laws, but also practices and customs and discrimination against women by private actors.” The

convention also pays specific atiention to particular phenomjena such as trafficking to certain groups of

1PAL

A RMER® o1 13 M0 2 (May 1591

! Johannes Morsink “Women's rights in the universal Declaratit® ™,
pADBHCHR, Fact sheet no.7 individual complaint

*OHCHR, Fact Sheet Mo, 30, The United Mations Hutman
procadures under the United] Mations Human Rights Treaties,

' Committee on the Elimination of Discrimination against women, communication No 1772008, views of 25 July 2011
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'he European Convention on human Rights and Fundamental Freedoms prohibats discnmanation on any

grounds, including sex. i the enjoyment of nghts contained in the convention. Since 1998 individuals can
bring complaints 10 the European count of Human Righis based on allegations of violations of the convention,
n2 the Council of Europe adopted a new convention on preventing and combating vielence agains
In 2011 the C I of Europe adopted 1 p ting and combating violence against

women and Domestic violence {lstanbul Convention).

Regional pﬂliqim[ organizations, Including the association of Southeast Asian Nations, The South Asian
Association for Regional cooperation, The Economic Community of west African states and the southem
African Development Community, have also adopted protocols and resolution and issued declarations

pertaining to women’s rights.
Conclusion:

Ower a long period of time, the global women's rights movement has made significant progress, but there arc
still many women and girls who are forced into child mamiage or trafficked into forced labor or sex slavery.
They are excluded from political and educational opportunities, and some are forced to fight in war zones
where rape is used as a weapon of mass destruction. Pregnancy and childbirth-related monality are much wo
common worldwide, and women are often demed the freedom 1o make extremely personal decisions for
themselves. Human Rights Watch works to uphold the rights and enhance the lives of women.
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